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everylaw time a instatutory party experiences difficulty fulfilling
virtually rejectionthose would be a of therequirements legislature’s

Therefore,inintent as embodied the relevant statutes. we adhere to
the of beforeweight authority us and decline to find such relief.any

Accordingly, we reverse and for a determinationremand of
possesseswhether Riverwood title to the on the basis ofproperty

adverse possession.

andReversed remanded.

All concurred.
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Donald, Lebanon, brief for theby plaintiffs.Koury,C. of

(JanineMacAllister, Nashua onRichards, Gawrylof&Gawryl
brief), defendant.brief for thebythe

Lebanona decision of theJOHNSON, The defendant appealsJ.
S.J.) recoverytheawarding plaintiffs(Papademas,District Court

ex-distress. We therecognizeof emotionalintentional inflictionfor
law, that the plain-but findHampshireunder Newof this tortistence

cause ofessential elements of thisall of theprovehave failed totiffs
Thus, we reverse.action.

defendantactions theindividually brought againstThe plaintiffs
defendant, wife of the Robertplaintiffthe formerthat theclaiming

Robert anduponemotional distressintentionally inflictedMorancy,
wife, Julie, of actions which constituted ex-by a serieshis present

included,ofcomplainedconductand conduct.'Theoutrageoustreme
calls, of thealia, scratching paintharassing telephoneallegedinter

invehicle, of the defendant’s vehicleoperationandplaintiffs’on the
The defendant denied theseto harass the plaintiffs.a manner assuch

tried together.two cases wereand theallegations,
committed, it calledthat “a1tort has been beThe trial court found

However,harassment, outrageousor conduct.privacy,invasion of
amount of and awards eachvery damagesfinds a limitedthe Court

court forgranted requestsThe trialthe amount of $100.00.”plaintiff
that:findings Morancyfact “Julie hasfindings includingofspecific

Morancyand “Robert has suf­no severe mental distress”suffered
However, that,the court ruled “[i]fno severe mental distress.”fered

in Newinfliction of émotional distress existsthe tort of intentional
of that theproving allegedPlaintiffs have the burdenHampshire,
intentionallyand and caused severeoutrageouswas extremeconduct

distress.”emotional
New Hampshire recognizesis whetherThe first issue before us

infliction of emotional distress. is the firstthe tort of intentional This
Inthis v.question.in which we have addressed Jarvissquarelycase

America, 648, 652,122 N.H. 448CompanyPrudential Insurance of
that,407, (1982), that“[assuming arguendowe stated thisA.2d 409

court, case, recognizein would the tort of intentionalappropriatean
distress, not such a In v.infliction mental this is case.” Planteof
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(1983),213, 217, 1299,124 A.2d 1302 thisEngel, N.H. 469 wherein
cause action for intentional withrecognizedcourt a of interference

forcustody, damagesas to the additional claimparental plaintiff’s
stated, of opinionfor distress we “We the that aemotional are claim

for infliction emotional distressthe intentional of should be treated
(Second)separateas a cause of See Restatement ofaction.

(1965).” 382,§ v.Torts 46 in 129 N.H.Finally, McElroy Gaffney,
stated,386-87, 889, (1987),529 A.2d 891 we “[T]hat a cause of action

is,for infliction of is an actionintentional emotional distress at law
think, beyondwe Such an action is a that fallsperadventure. wrong

within the traditional definition of a tort as civil wrong‘[a] for which
remedythe unliquidatedis a common law action for damages ....’”

However, in McElroy, stated, inChief Justice Brock a concurring
opinion, “Because this court has never addressed the merits of the
question of orwhether the tort of intentionalnot infliction of emo-
tional distress should be therecognized, questionand is not at issue
in I 391,the inpresent appeal, onlyconcur the result reached.” Id. at
529 A.2d at 894. joinedJustice in thatThayer concurrence.

The U.S. District Court for the District of New Hampshire stated
in 1988:

“Although Hampshire Supremethe New Court has not
statedspecifically recognizesthat it the tort of intentional

infliction of emotional ... itdistress has implicitly recog-
nized . .the tort. . Court has previously recognized[T]his

suchthat a claim exists under New Hampshire law. See
Allenstown, 831, (D.N.H.v.Brown F. 1986);648 839Supp.

Inc.,Chamberlin v. 101 865,F.Realty, Supp.626 868-69
(D.N.H. 1985).”

Admin., (D.N.H.v. 646,Kassel U.S. Veterans 682 F. Supp. 658-59
1988) (citations omitted). occasion,This court has recently had the in
a allegedcase involving ofnegligent distress,infliction emotional to

the plaintiffstate that “is torequired prove physical manifestations
of his State,distress----” 299, 303,v.Thorpe 351,133 N.H. 575 A.2d

(1990).353

The tort of intentional infliction of emotional isdistress
widely inrecognized States, (Second)other see Restatement of

(1984§Torts 46 app. 1990-91),& andSupp. we now recognize the
intort this (Second)State. Section 46 of the Restatement of Torts

reads as follows:
“§ 46. Outrageous Conduct Causing Severe Emotional Dis-

tress
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(1) inten-outrageousand conductbyOne who extreme
severe distressrecklessly causes emotionaltionally or

dis-liability for emotionalsubjectis to suchto another
it,other from fortress, if harm to the resultsbodilyand

harm.”bodilysuch
(1965).(Second) § 46 Having previouslyof TortsRestatement

distress,of thereof infliction emotionalnegligentthe tortrecognized
the tortrecognizewe should not now ofwhyis reasonlogicalno

Intentional conductinfliction of emotional distress.intentional
certainly blameworthyharm to is more thanwhich causes another

such harm.conduct which causesnegligent

(Second) of Torts clarifiesj. to the RestatementComment
that be severe emotional distress:thererequirementthe

The rule in this Sectionemotional distress. stated“j. Severe
in fact re-emotional distress hasonly where theapplies

un-sulted, passeswhere Emotional distressand it is severe.
names, mentalsuffering,such as mentalder various

shock, or like. It includes allmental or nervous theanguish,
reactions, horror,fright,mental such ashighly unpleasant
embarrassment,shame, humiliation, anger, chagrin,grief,

It it is ex-onlyand nausea. is wheredisappointment, worry,
tran-liability Completethat the arises. emotionaltreme

world, degreein this and someis seldom attainablequillity
a ofpartand emotional distress is theof transient trivial

law onlyThe intervenes whereliving among people.ofprice
that no reasonable manthe distress inflicted is so severe

it. The and the dura-intensitybe to endureexpectedcould
inare factors to be considered determin-tion of the distress

severity.”ing its
us, trial court found as fact that neitherIn the case before the Rob-

severeert nor Julie suffered mental distress. Because aMorancy
an ofof severe mental distress is essential element the tortfinding

the does not therecognize, support judgmentwe now evidence of the
claim,this we it. We leave fortrial court as to and reverse another

physicalwhether of is aday proofthe determination manifestations
a emotionalfor of severe distress.prerequisite finding

statement,theturn to the of whether trial court’s “aWe now issue
committed, . . . invasion of isprivacy”has been sufficient totort

the award of Neither of thedamages. plaintiffs’sustain court’s origi-
summons,declarations, in fornal their writs of made a claim invasion
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Indeed, dismiss,inof to motions toprivacy. response byfiled the
actions,in plaintiffsdefendant both both stated “thisthat tort action

involvingis one intentional infliction of mental distress.”
The defendant then filed a for a morerequest particular statement

and objectedfrom the Thespecifications plaintiffs. plaintiffs gener-
ally, the the inallegationson basis that the writ were as particular as

be,they could and made no claim to invasion of privacy.as The de-
actions,fendant then filed for insummary judgmentmotions both

after propounding interrogatories to both ifplaintiffs, asserting that
the oftort intentional infliction of mental distress is recognized, then
the mustplaintiffs prove theythat suffered “severe” emotional dis-
tress. The two plaintiffs objected to the motions for summary judg-
ment, stated,and for the first time allegations of“[t]he the

also constitute a claim invasion ofPlaintiff[s] for privacy.” They did
not, however, move to theiramend declarations.

objectedThe defendant to claimsthese new for invasion privacyof
on the surprise,basis of and for dismissalmoved of these aclaims as

Eastman,of 107,matter law. See v.Hamburger 106 N.H 206 A.2d
(1964). 1,239 1990,The trial court then Mayruled on in a document

in which both cases were listed on heading,the that the “Motion to
Dismiss as to invasion of privacy granted.”is The trial of the plain-

24,1990.tiffs’ portion placeof the case took Mayon The defendant’s
was presented 18,1990,case later on June and the trial court issued

its order that Theday. court’s order resurrected the “invasion of
claimprivacy” that had been previously dismissed before trial.

isIt well settled that a “defendant is entitled to in­be
offormed the ontheory which the plaintiffs are and theproceeding

redress that they claim as a result of the defendant’s actions.” Mo­
Plourde, 344,v.rency 346, 791, (1950).N.H.96 76 A.2d 792 In this

case, the defendant was entitled to have the case tried and decided
on groundsthe by thealleged plaintiffs and bynarrowed the trial
court’s dismissal of the new theory of ofinvasion privacy, which was
advanced after theonly original declaration. The trial incourt erred
grounding its in partdecision on theorya of invasion of privacy.

It is undoubtedly correct that is probably no“[i]t exaggeration to
insay that no state is pleading treated liberallymore regardedand

as less of a than ingame this jurisdiction,” Morency supra. However,
suit,in acontestants law inor a must begame, bound aby set of

rules. The most ofbasic these rules is that the rules cannot be
inchanged the ofmiddle the contest. Since this contest began with-

out invasion of privacy being a thetheory court,before trial to resur-
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unfair to the defend-grosslythe trial would beaftertheoryrect that
reason, reversed.judgmentthat the isForant.

Reversed.

All concurred.
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