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Rather, it usesspecificallyrecovered from motorist tort-feasors.
broad, settlement,”inclusive tolanguage, referring “any “any

recovery,” “any organization legally responsibleof and ... forrights
added).264:15,RSA IV thebodily injury.” (emphasis Applyingthe

statute, Doe, 270,plain meaning of the see Petition Jane 132 N.H.of
(1989),276-77, 433,564 A.2d 438 the State of and ITT­Washington

a organizationInc. are each orRayonier, “person legally responsible
Kristianbodily injuryfor the death of Wells for[the Anderson]

Fidelitywhich such to the is made.” RSApayment [from estate]
264:15, IV.

the fact that anThe statute’s location and uninsured motorist
do not this ac­necessary “trigger” coverage changeis to result. To

cept plaintiff’s argument requirethe would us to deviate from the
statute, and frommeaning of the of the move an inter­plain words

relativelyof the statute that leads to re­pretation logical, equitable
Indeed,recovery.sults to one which allows double the plaintiff

interpretationadmits that the result under his of the statute is
anomalous, inanomalyhe asserts that the is the Wealthough statute.
find such and therefore hold thatanomaly, Fidelityno was entitled to

liability damagesset off its for the amounts whichagainst the State
ITT-Rayonier,of and Inc. to the estate.Washington paid

Reversed.

All concurred.
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(DorcasP.A.,Cooper, Fauver & Deans of North H.Conway Deans
orally),on the brief and for the plaintiff.

(RussellSmith,Upton, Sanders & of Concord F. Hilliard and
brief,C. on the Mr.Bridget Ferns and Hilliard orally), for the de-

fendant.

BROCK, defendant,C.J. The who owns the Intervale Motel in
North Conway as a tenant-in-eommon with the plaintiff, appeals

(O’Neil, J., J.)Mohl,from two orders of the Superior Court and re-
jecting his claim that the toplaintiff’s right partition the motel prop-

follow,For thaterty has been waived. the reasons we affirm.
The inorigins dispute beginof this 1974 when the defendant and

wife, Cannell,his Elizabeth were divorced. As a thecouple,married
tenants-in-common,Cannells had the Motelacquired Intervale as

each an one-half interest inowning undivided the property. During
theytheir divorce could notproceeding, agree on the ofdisposition

motel, J.),the the Courtwhereupon Superior (Loughlin, in its di-
(Johndecree,vorce the Master’s D.approved McLaughlin, Esq.)

is;recommendation that Motel title to remain as the“[t]he income
sold,and, ifgoing to John it is the areproceeds to be divided equally

between the parties.”
1988,In the Northern Newplaintiff, Hampshire Mental Health

Inc.,Services,and acquired title toDevelopmental Elizabeth Can-
in motel,undividednell’s one-half interest the creatingthus the
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the theplaintiffbetween and defendant.present tenancy-in-common
court thepetitioned superior partitionThe then the toplaintiff

filingowned motel defendant ajointly property. responded byThe
for that there was nosummary judgment, arguing genuinemotion

that, law,fact rightissue of material and as a matter of the plaintiff’s
been waived thepartition implicitly byto had virtue of Cannells’

J.)(O’Neil,divorce decree. The Court denied the defend-Superior
motion, hefinding any “agree-ant’s that had failed to demonstrate

ment the from which a waiverpartiesbetween of the toright
J.)(Mohl,can Thepartition implied.”be Court thereafterSuperior

the motion forgranted plaintiff’s summary judgment, specifically
with court’s theagreeing ruling plaintiffthe earlier order and that is

Itpartitionentitled to the is from these theproperty. rulings that
now appeals.defendant

longIt has been law of this powerthe State that of“[t]he
compelling partition byis incident to all estates held in com­tenants
mon,” Woodward, 573, (1873), is, thus,v. N.H. 575Spaulding 53 and

Id.; 299, 199“a of Valley 297,matter v. N.H.right.” Valley, 105 A.2d
93, (1964); nonetheless, subject waiver,94 RSA 538:1. This isright, to

may bywhich be evidenced an conditionexpress proviso byor or an
Miller, 587, 592,implied 872,contract. Miller v. 133 N.H. 578 A.2d

(1990);875 OnValley supra. as heappeal, did before the superior
court, the defendant asserts that asuch waiver exists in this case and
directs us to 1974his divorce decree as evidence thereof.

The argumentdefendant’s oncenters the divorce decree’s provi-
sion that he is to receive the income from the motel property. The
result of this provision, defendant,according to the is that Elizabeth
Cannell waivedimplicitly any toright partition the property. Other-
wise, asserts,he his toright the future income becould rendered

Inmeaningless. support his position,of he directs our attention to
Miller v. Miller tosupra (Sec-and a incomment the Restatement
ond) Miller,Inof Property. we thatheld when a divorcing incouple,
a divorce stipulation, toagrees maintain totitle their marital home

jointas tenants and to allow one of partiesthe to continue inresiding
home,the non-residingthe party has implicitly waived his or her

Miller,right partitionto the property. 592,supra at 578 A.2d 875.at
Similarly, the Restatement notes that a“[w]here divorce decree or
separation agreement allows one live inspouse to the homefamily
rent-free, or requires the consent of both sold,for the house to be
courts almost universally find an implied and agreementenforceable

(SECOND)not to sue for partition.” RESTATEMENT PROPERTY,OF
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(4)c,4.5, 2,§ comment atNotesExplanatoryTransfers,Donative
(1983). that to receive incomerightclaims hisThe defendant233

a tospouse’s right livingto continueis analogousfrom the property
a divorce.rent-free afterin homefamilythe

however, that Miller and thein isargument,The flaw his
thereunder,casesbydefined the citedcommentary, asabove-quoted

the divorcing partieswaiver whenimplied onlya offindingsupport
to the as tenants-in-­agreement propertyan holdentered intohave

posses­continued use orparties havingof the thewith onecommon
case, agreementIn no such existedthe the presentof property.sion

the partiesit is true that bothAlthough sug­between the Cannells.
held them as ten­bycontinue to bepropertythat the motelgested

that,theants-in-common, from court’s divorce decreeit is clear
in­what to do with theagreecould not aboutthe Cannellsbecause

motel, was left the court decide how tothe it for toproduced bycome
Thus, agree­in anthe absence ofproperty equitably.of thedispose

inCannells, court wassuperiorthe correct rulingbetween thement
waived her to haveimplicitly righthad notthat Elizabeth Cannell

partitioned.motel propertythe

that such a resolution is inargues inequitable,The defendant
that, subject he would no be ablepartition, longerif the to tomotel is

argu­him under the divorce decree. Thiswhat was awardedreceive
court,First, trial as evidenced byis without merit. thement simply

decree, contemplated maythat the motel bedivorcethe Cannells’
the fromsold, at the to income therightswhich time defendant’s

however, an to parti­actionimportantly,would cease. Moreproperty
equitythat the court’s so thatupon powers,is one callspropertytion

arebybe ‘such means as tojustice may appropriatedone“complete
case.’”particularand situation of eachthe circumstancesspecial

(1898)121, 122411, 413, A. Bar­v. N.H. 43Jaques, (quotingHale 69
(1874)); Thus,Leeds, 128, 145 also RSA thev. 54 N.H. see 538:9.ney

in havethe action to theopportunity partitionhas thedefendant
thebysuch circumstances created divorceany specialcourt consider

may subsequentlyor arisen and allocate interestsdecree which have
based thereon.

Finally, that the court erred inargues grantingthe defendant the
asummary judgment genu-for because there wasplaintiff’s motion

agree-as whether Elizabeth Cannell had entered into anine issue to
of the motel. He that thedisposition arguesment about the evidence

inshow he and Elizabeth were that the motelagreementwould that
a tenancy-in-commonto be owned as after their di-would continue

vorce, and, hence, athat factual issue as to waiver does exist.
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Summary requiredis when the trialjudgment court determines
genuine that,that no issue of material fact exists and as a ofmatter

law, party 491:8-a, III;the is entitled tomoving judgment. RSA
Inc., 330, 335,v.Heaton Boulders 132Properties, N.H. 566 A.2d

(1989).1127, 1130 It is incumbent upon party opposinga such mo-a
tion do disputeto more than the insimply allegedfacts the moving
party’s Castor,motion and supporting Omiyaaffidavit. v. 130 N.H.

(1987).234, 237, 194,536 A.2d 196 He or she “must set forth ‘specific
facts ofshowing the existence a forgenuine issue trial.’” Id. (quoting

Willis, 980, 983,v. (1977)).Arsenault 117 N.H. 264,380 A.2d 266
defendant,The in motion,to theresponding plaintiff’s failed to

demonstrate such specific onlyfacts. The evidence offered on the
impliedissue of an agreement between the Cannells was the court’s

decree,1974 divorce which both plaintiff and defendant argue sup-
ports respective Thus,their legal positions. the court was incorrect

anforegoing unnecessary trial and to aproceeding ofdetermination
the issueslegal based on the uncontroverted itevidence had before
it.

theAccordingly, superior rulingcourt’s that plaintiffthe has
the toright partition jointlythe owned motel property is affirmed.

and remandedAffirmed for fur-
ther proceedings consistent with
this opinion.

All concurred.
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