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Summary requiredis when the trialjudgment court determines
genuine that,that no issue of material fact exists and as a ofmatter

law, party 491:8-a, III;the is entitled tomoving judgment. RSA
Inc., 330, 335,v.Heaton Boulders 132Properties, N.H. 566 A.2d

(1989).1127, 1130 It is incumbent upon party opposinga such mo-a
tion do disputeto more than the insimply allegedfacts the moving
party’s Castor,motion and supporting Omiyaaffidavit. v. 130 N.H.

(1987).234, 237, 194,536 A.2d 196 He or she “must set forth ‘specific
facts ofshowing the existence a forgenuine issue trial.’” Id. (quoting

Willis, 980, 983,v. (1977)).Arsenault 117 N.H. 264,380 A.2d 266
defendant,The in motion,to theresponding plaintiff’s failed to

demonstrate such specific onlyfacts. The evidence offered on the
impliedissue of an agreement between the Cannells was the court’s

decree,1974 divorce which both plaintiff and defendant argue sup-
ports respective Thus,their legal positions. the court was incorrect

anforegoing unnecessary trial and to aproceeding ofdetermination
the issueslegal based on the uncontroverted itevidence had before
it.

theAccordingly, superior rulingcourt’s that plaintiffthe has
the toright partition jointlythe owned motel property is affirmed.

and remandedAffirmed for fur-
ther proceedings consistent with
this opinion.

All concurred.
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(PeterP.A., Cal-Shaheen, & of Dover G.Stein GordonCappiello,
brief, fororally), plain-H. theand William Shaheenlaghan on the

tiffs.

P.A., (Lesley F.of Portsmouth CornellNoucas & CornellMulvey,
for theorally),the brief and defendant.on

Masse,Brock, BettyRobert and appealThe plaintiffs,C.J.
J.)(Dickson, of their topetitiondismissalfrom the Court’sSuperior
Dibble, In theirEsq.)J. decision.(Stephenan arbitrator’sset aside

theirthat the arbitrator’s denial ofassertplaintiffsthepetition,
defendant, CompanyCommercial Union Insuranceagainst theclaim

(Commercial Union), coveragemotorist the resultfor uninsured was
hence, been theand, should have set aside. Becauseof mistakeplain

theplaintiffs’ petition consideringthe withouttrial court dismissed
and we and re-findings rulings,the arbitrator’s reverserecord or

mand.
the arbi-In their to set asidesupporting petitionthe memorandum

1987,Indecision, theallege following. Augustthe plaintiffstrator’s
ontheinjured motorcyclewhenseriouslyRobert Masse wasplaintiff

and two Accord-left the road struck trees.which was a passengerhe
Robertmotorcycle,driver of thethe owner andto theing plaintiffs,

atanBlatchford, they approachedof it as intersectionlost control
intersection,result, failed to at thethey stopathe end of a street. As

into a area at ait, high speed.and travelled wooded rate ofcrossing
off,tree, and contin-throwingone Masse thenmotorcycleThe struck

feet, it struck aan where second tree. Theued additional seventeen
purchased motorcyclehad theallege that Blatchfordplaintiffs also

any problemshad never mechanical withfive and hadmonths earlier
Blatchford, eyewit-there were nothan Masse andthe bike. Other

nesses to the accident.
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uninsured,that Blatchford was thelearning plaintiffs soughtOn
insurer,Masse’srecovery injuriesfor Robert from their Commercial

Union, policy’sunder their uninsured motorist clause. Commercial
claim,denied their the thatwhereupon plaintiffs requestedUnion

Attheir claim be submitted to arbitration. the arbitration hearing,
exhibits,the testified and numerousplaintiffs presented including,

alia,inter a of thepolice report diagramand accident and a tran-
depositionof a of Blatchford. After thescription reviewing evidence

law,and of factmaking findings rulingsand of the arbitrator con-
cluded that

“there a total by[was] absence of evidence which one can
conclude more than thatprobably injuriesnot the received

theby claimant were the proximate result of the failure of
Robert Blatchford to exercise reasonable care and caution
in the operation of his motorcycle under the circumstances
pertaining at the time of loss of control.”

In petition decision,their to set aside the arbitrator’s the plaintiffs
asserted that the denial of their claim “clearlywas wrong, the result

mistake,of andplain against the of theweight evidence.” The basis
for this assertion was the arbitrator’s alleged failure to apply the
doctrine of ipsa loquitur case,res plaintiffs’to the thus requiring
them to prove their case through the use of direct evidence. Because
there was no direct evidence of Blatchford’s negligence, the plain-

arguetiffs that the arbitrator held them to a higher legal standard
than required and that a review of the record would show that the
arbitrator’s decision resulted from plain mistake.

In its motion to dismiss the petition and at the subsequent hearing
motion,on the Commercial Union that theargued basis for plain

mistake not,on which the plaintiffs relied law,could as a matter of
satisfy the plain mistake standard as found in our recent decision of

Co.,Rand v. Aetna & 768,Casualty 132 N.H. 571 A.2d 282Life
(1990). Commercial Union asserted that the only basis offered by the
plaintiffs for setting aside the arbitrator’s decision was that he had
drawn the wrong inference from the evidence and that such a basis
could never constitute plain mistake. At the conclusion of the hearing

dismiss,on the to court,motion the trial from the bench and without
reviewed thehaving record of the arbitration proceeding, granted

the motion to dismiss.

In New anHampshire, arbitrator’s decision may either be
corrected or bymodified the superior court upon a ofshowing “plain

by 542:8; Rand,mistake” the arbitrator. 771,RSA atsupra 571 A.2d
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mistake, whichthe error must be one isplain“To constituteat 284.
which have been cor-the record and wouldon the face ofapparent

Rand supra.to the arbitrator’s attention.”it been calledrected had
arbitrator had “manifestlythat themust demonstrateplaintiffsThe

to facts or law ... as must havewith regardinto such an errorfallen
the sub-judgment uponand fair exercise of [his]the freeprevented

65, (1870),N.H. 69Murphy,Sanborn v. 50submitted toject [him].”
in Rand supra.quoted

court, of the motion to dis­its considerationuponThe trial
oncan basedmiss, plaintiffs prevailwhether themust determine

in the mostlightare taken as true andwhich to beallegations,their
Collectramatic, v. FriedKentuckyInc.to the plaintiffs.favorable

(1985).318, 320, 999, 1000 In499 A.2d their127 N.H.Corp.,Chicken
aside, al­plaintiffsto set thepetitionthesupportingmemorandum

sufficiently contrary to thefindings werethat the arbitrator’sleged
hearing plainas to constituteat the arbitrationpresentedevidence

which, turn, in a which wasfact, in resulted decisionofmistake
characterizes this ar­Commercial Union“clearly appealOnwrong.”

failure to “infer negli­the arbitrator’sattackingas onegument
is, thus, unre­arbitrator’s decisionand that thegence” argues

mistake standard.plainviewable under the

inallegationsof the plaintiffs’on the meritspassingWithout
that thewith and holdwe Commercial Unionpetition, disagreetheir

ifto the arbi­have reviewed the record determinetrial' court should
mistake. The mistake stand­plainconstitutedfindings plaintrator’s

be an arbitrator’sgiventhat a deal of deferencerequires greatard
decision, a unreviewable whenit does not render such decisionbut

which the arbitrator made hisfindings uponattacks theplaintiffthe
trial court must at least examine and consideror her decision. The

if any validityin order to determine there isthe “face of the record”
mistake.plainthe claim ofplaintiffs’to

Reversed and remanded.

All concurred.


