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Scott, orally,and for theby plain-briefLondonderry,ofPeter C.
Remsburg.W. Edwardtiffs, F. andBogardusRonald

(JohnP.A., DonnellyR. on theLondonderry& ofBoutin Solomon
defendants, A. and Diane F.Robertorally), for thebrief and

Zinkevicz.

by Superiora theThayer, decisionplaintiffs appealJ. The
(M. J.), injunc-a permanenttheir fordenying petitionFlynn,Court

on the defendants’ property.a covenantto enforce restrictivetion
claim was barred under thethat the plaintiffs’trial court ruledThe

wouldlaches, that enforcement of the covenantand foundofdoctrine
and constitute economic waste.in to the defendantshardshipresult

and remand.We reverse
include the Thefollowing. plain-trial courtbyThe facts found the

in aof lots residential subdivi-the are ownerstiffs and defendants
Estates. The defendants ownCountyin known as OldeDerry,sion

street from lotPlaintiff lives across theBogarduslots six and seven.
six, across the street fromRemsburg diagonallylivesplaintiffand

all these lots contain references to identicalThe deeds to oflot seven.
at issue that: “Noprovidescovenants. The covenantrestrictive

anyin be erected on lot nearerover 40 inches shallheightfences
than feet to the front lot line.”35

alot seven for the installation ofpreparingbeganThe defendants
in Julywas lateJuly completedin of 1986. Constructiontennis court

1987,In the defendants surroundedearly Augustof 1987.Augustor
linkchain fence. Portions of theten-foot-highwith athe tennis court
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theythe terms of the covenant because are within thefence violate
zone.thirty-five-foot protected

11,1987, bythe theSeptember plaintiffsOn contacted defendants
failed to toregarding respondletter the fence. After the defendants

letters,subsequent petitionthis and the filed a forplaintiffs perma-
22,Februaryin on Au-injunction superiornent the court 1988. On

17,1989, ofthe trial court took a view the tennis court fence andgust
one-dayheld a The denied petition,thereafter bench trial. court the

inruling althoughthat the fence was violation of the restrictive cove-
nant, plaintiffs’the doctrine of laches barred the claim. The plaintiffs

thisappealed to court.
On the the trial erred inappeal, plaintiffs argue that court denying

laches,on ofpetitionthe the basis because there was insufficient
anyevidence to show that in ofdelay notifying the defendants the

inviolation wTasunreasonable and resulted toprejudice the defend­
ants. The also the trial erred inplaintiffs findingcontend that court
that enforcement of the covenant would work a on de­hardship the

defendants,fendants and result in The othereconomic waste. on the
hand, maintain that trial correctlythe court denied the plaintiffs’

relief,injunctive itpetition for because would re­inequitablebe and
in Thesult economic waste. defendants also that ifargue this court

holds the trial inthat court erred the ondenying plaintiffs’ petition
laches,the ofground its decision should nonetheless be onupheld the

ground plaintiffsalternative that the waived cov­enforcement of the
enant.

We first address the plaintiffs’ arguments concerning
stated,laches. thisAs court has previously

in“The law jurisdictionthis is If anunambiguous. ofowner
a of adoptedtract land has generala scheme for the develop-

lots,ment his inof and has inserted his deeds uniform re-
lots,strictions forintended the of all equitablebenefit the

reciprocal therebyservitudes are created on the lots.

holder of a valid equitable[A] servitude obtain in-may an
junction against a violation imposedof the restriction.”

Robinson, 365,122 368, (1982)Gauthier v. 564,N.H. 444 A.2d 566
(citations omitted). However, “the enforcement of a restrictive cove­
nant by injunctive mayrelief be denied because of the conduct of the

322, 142parties.” Coulouras, 320,Valhouli v. 711,101 N.H. A.2d 713
(1958). The doctrine of laches is a defense to the ofenforcement re-
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of laches de-appliesthe doctrineId. Whethercovenants.strictive
rele-case. Id. Theparticularof thecircumstancestheuponpends

delay, andplaintiff’sthelengththe ofincludevant circumstances
ifdefendant, delay,in view of the plaintiff’sto therelative harm“the

20structure.”offendingto remove therequiredisdefendant][the
(1965).Conditions, § 332Covenants, RestrictionsandAm. Jur. 2d

‘“a of factquestionlaches isthe doctrine ofofApplication
461,127 N.H.fact,”’ Huysmans,v.of YoungeEstatethe trier offor

Council,(1985) Inc. v.BayNorth282, (quoting466, A.2d 285506
114, (1983)),325, 116 and the deci­321, 461 A.2dGrinnell, 123 N.H.

unsupported byunless thebe overruledwill notsion of the trial court
law, 130Corp.,Moore v.a matter ofasevidence or erroneous Conifer

Donuts,(1988); v.298, N.H. Inc.795, 300 see798, A.2dN.H. 547
(1987)351,779, (stating that774, 533 A.2d 353N.H.129Skipitaris,
if thesupported bywill not be overturnedtrial court’s decisionthe

bolsteredof fact’s conclusion isevidence, when the trierespecially
view). prov­the burden oflaches bearsassertinga “The partywith

resultedprejudiceand thatwas unreasonabledelayboth that theing
701,124 N.H.Corp.,Mt. Acceptancev. Whitedelay.”from the Jenot

(1984).710, 1382,474 1387A.2d
to suffi-producefailedThe that the defendantsplaintiffs argue
have known thatknew or shouldtheyto establish thatcient evidence

the restrictive covenant. Weabout to violatethe defendants were
states,decreeThe trial court’sagree.

in ofrighton lot 7 frontactivity that went on“With all the
activities span-. . . and with suchtheeyes plaintiffsthe of

all evi-it found from theyear,an entire isa ofning period
should haveknew, reasonbly [sic]orplaintiffsdence that the

courtconstructing a tennisknown, werethat the defendants
inbe excessthe court wouldsurroundingand that the fence

in height.”of 40 inches
plaintiffs’that the fail-the trial court statedfindings,on theseBased

a reasonable explana-in a manner or offerobject timelyto eitherure
laches.constitutesdelaytion for their

1986,that: in Julyon evidence of lotrulingThe trial itscourt based
shrubs; 1986,in December of 625 tonsandseven was cleared of trees

days spreadof two and aroundover agravel periodof were delivered
1987, tennis court surface was laid.lot; of thethe and in the summer

however,1986, are not sufficient constitutein toThe initial activities
being activityconstructed. Such isa court wasnotice that tennis

It untilprojects. was notnumber of constructionanyconsistent with
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wascourt surface laid that it was evident that athe tennis tennis
inwas There isbuilt. no indication the record ofbeingcourt the

of it to constructlength time took the court surface. Plaintiffspecific
intriptestified that he returned from a two-week late Au-Bogardus

1987of and noticed the court surface for the first time.gust Neither
by theywas notified the defendants that were aplaintiff constructing

court.tennis

Furthermore, ifeven the knew that a tennis courtplaintiffs
that,constructed, inbeing is the record to shownothingwas there

laid, actuallyto the surface the tennis court asprior being located
record,violate the covenant. to the lot seven isAccordingwould 182

lot,deep and 137 feet Given the of the the plaintiffsfeet wide. size
court,becannot with that the tennis the surfacecharged knowledge

feet,is withinby thirty-fiveof which 60 feet 120 would be built feet of
hold, therefore, findingthe lot’s front line. We that the trial court’s

in 1986 the knew or knownplaintiffsthat should have that a tennis
was beingcourt constructed is based on insufficient Weevidence.

that, case,further inhold this construction of the tennis court would
not, itself, that,in and of lead a reasonable to believe aperson as

location,of the court’s actualresult the fence around the court would
in waybe constructed such as to violatea the covenant. See Chagnon

Co., DeMulder, 173, 175,121 48,Lumber Inc. v. N.H. 427 A.2d 50
(1981) that(stating the function of review is toappellate determine
whether, evidence,on basis of the a personreasonable could have

court).reached same decision trialas the

We next consider whether the of plaintiffs,conduct the
withcharged knowledge violated,once that the wascovenant being

Inconstitutes laches. determining whether laches applies, the
requirementthreshold is that there be an delayunreasonable by the
in Donuts,plaintiffs notifying the defendants of the N.H.violation.

783,Inc. v. Skipitaris, 129 N.H. at A533 A.2d at 356. “lapse of time
generallyshould be considered as therunning from date when the

alleged legal injury 116,§occurred.” 30A C.J.S. Equity at 59-60
(1965). case,In this the covenant was not violated until insometime

1987,August when the fence was at aconstructed height of over
inches.forty The that plaintiffs, byrecord shows the notifying the

defendants of the by 11, 1987,violation letter on September acted
in anpromptly effort to have the complydefendants with the restric­

tive covenant. inAccordingly, the trial court erred ruling that there
was an ondelayunreasonable the part plaintiffs.of the On these
facts, it is clear that does notlaches apply.
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the“granting plain­found thatAdditionally, the trial court
injusticeand onhardshipwould work substantial thepetitiontiffs’

disagree. Anyin Weeconomic waste.”and would resultdefendants
entirely of their own andmakingdefendants wasto thehardship

violation of theby provi­to theirpermitted profitnot “bethey should
them____” Donuts,known N.H.which was well toof a covenantsions

Furthermore,781, onlythe areplaintiffs533 A.2d at 354.N.H. at129
tobe to conform the re-a of the fence loweredasking portionthat

“‘inequitablenot sodoingof so isAny expensecovenant.strictive
to of economicas to rise the level waste.all the circumstance’”under

Shaw, 182,780, 101A.2d Johnson v. N.H.(quotingat 533 at 354Id.
399, (1957)).189, 404137 A.2d

this court shouldFinally, argue up­the defendants that
groundof court on the alternative ofthe decision the trialhold

the have waived anyThe defendants contend that plaintiffswaiver.
covenant, they have allegedlyhave to enforce the becausetheyright

covenants to occurother violations of the restrictive andallowed
Therefore, thethe covenants. defendantsthemselves violatedhave

maintainingfrom theplaintiffs estopped pres­that the arecontend
withrequested findingaAlthough respectaction. the defendantsent

waiver, any express findingnot make on thisthe trial court didto
fact,”... is one of v.question McDonough“The of waiverissue.

Co., 444,Inc., 436, 119, 124 (1973),306 A.2d andConst. 131 Vt.Snow
fact,is of decline tothis court not a finder we address thebecause
this the trialargument, but remand case to court fordefendants’

rulingsand on this issue.findings
we the trial decision andAccordingly, reverse court’s remand the

not inconsistent with the viewsproceedingscase for further herein
expressed.

Reversed and remanded.

C.J., Horton, J., dissented;Brock, and the others concurred.

view,C.J., Horton, J.,Brock, In our thedissenting:and record
court’s not tothe trial decision exercise itsappeal supports fullyon

theemploy powersto to enforce restrictiveequitableitsdiscretion
would, therefore,theon defendants’ and we af-property,covenants

firm.


