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HORTON, J. As the result of numerous absences due to the ef-
fects of ehronic asthma, Kenneth R. Dunlap, Jr., was informed by the
Laconia Superintendent of Schools in February of 1989 that the La-
conia School District (the “district”) would not renew his contract as
a high school Spanish teacher. This decision not to renew was af-
firmed after a hearing before the Laconia School Board (the “school
board”), and after administrative appeal to the State Board of Edu-
cation’s Board of Review (the “State Board”). Pursuant to Supreme
Court Rule 10, he filed a petition for writ of certiorari with this court,
arguing three points. First, he asserts that the State Board erred in
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upholding a discriminatory nonrenewal decision which violated RSA
354-A:8 (1984 and Supp. 1990) and the similar proscriptions of § 504
of the Federal Rehabilitation Aet of 1973, codified at 29 U.S.C. § 794,
as well as 42 U.S.C. § 1983 and the equal protection clauses of the
Federal and New Hampshire Constitutions. Second, he contends
that the State Board also erred in declining to hear the testimony of
an expert medical witness. Finally, he asks this court to find that the
procedure employed in seeking review of the nonrenewal decision
has not foreclosed his prosecution of a discrimination complaint be-
fore the New Hampshire Commission for Human Rights under RSA
354-A:9 (1984 and Supp. 1990).

After we accepted the petition, an additional controversy arose
concerning the costs of transeribing the record. We ordered separate
briefing and have heard oral argument on the question whether, in a
certiorari proceeding challenging the decision of a State agency, the
transcription cost is regulated by RSA 541-A:16, VII (Supp. 1990),
providing that a requesting party must pay the reasonable cost of
transcription, or by RSA 541:11, which specifies the maximum
charge to the requesting party.

For the reasons set forth below, we reverse the decision of the
State Board and order the petitioner reinstated. We also determine
that he may continue to prosecute his complaint before the commis-
sion for human rights. As to the issue of transcription costs, we hold
that payment of the full, reasonable costs, in the first instance, is the
obligation of the petitioner.

The petitioner, who at the time the present dispute arose was in his
twenty-third year of teaching in the Laconia School District, suffers
from chronic asthma. Principally because of this condition and the
asthma-related aggravation of influenza and colds, he was absent
from his teaching duties a substantial, and increasing, number of
school days. The record cites an average absence record of twenty-
two school days per year over the six years preceding his non-
renewal, with this average rising to over thirty-three days per year
in the two years immediately preceding nonrenewal. He was the only
full-time Spanish teacher in the district, and none of the available
substitute teachers in the district were qualified to teach Spanish
classes. As a result, little, if any, meaningful Spanish language in-
struction occurred during his absences. By letter dated February 28,
1989, the superintendent of schools notified him that he would not be
renewed in his teaching position for the following year.

Although the petitioner had received medical treatment for his
asthma in the past, upon receipt of the superintendent’s letter he
contacted a specialist in respiratory disorders, one Dr. George A.
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Vraney. Dr. Vraney prescribed a new course of treatment which, the
doctor asserted in an affidavit, would control the petitioner’s lung
function sufficiently to prevent the recurrence of the asthma-associ-
ated respiratory problems which had plagued him over the past few
years. This affidavit from Dr. Vraney stated that the petitioner had a
“yery treatable form of asthma that should not continue to impair
[the petitioner’s] ability to function and should not result in signifi-
cant absenteeism in the future.” There was also a consultation with
another specialist in respiratory disorders, Dr. Harold Friedman. Dr.
Friedman stated in an affidavit that it was “likely that [the peti-
tioner’s] symptoms could be significantly improved. ... I believe that
with careful monitoring of his asthma, [the petitioner] could substan-
* tially decrease lost time from work in the future.”

. Pursuant to RSA 189:14-a, the petitioner contested the district’s
nonrenewal by requesting a “just cause” hearing before the school
board, which was held on April 6, 1989. At this hearing, testimony
and exhibits demonstrated that the petitioner suffered from asthma
and that he was not deficient in his teaching skills. Rather, the cited
reason for nonrenewal, and the focus of the hearing, was the delete-
rious effect of the petitioner’s numerous absences. The petitioner’s
primary defense at this hearing was that his prognosis had vastly
improved and that his asthma-related absences would abate. He tes-
tified that the previous under-treatment of his asthma was the result
of confusion concerning his symptoms: he had come to associate
asthma with wheezing and shortness of breath, not with the cough-
ing attacks experienced in recent years and which he mistakenly as-
cribed to the effects of influenza. The petitioner also entered into
evidence the two medical affidavits mentioned above, and he offered
that he had suffered no absences whatsoever since the start of the
new medical regimen. In support of his discriminatory treatment
claims, the petitioner sought to introduce evidence that several
school district employees had had extended to them unearned sick
leave covering at least as much time as the absences incurred by the
petitioner, whereas his own request for such additional leave was
rejected by the superintendent.

Testifying for the school district, the school principal stated that
the petitioner had told him “on a number of occasions he thought [his
symptoms] were getting better much [sic/. He thought he was im-
proving. He thought his health was better. . . . [He] felt that he had
this thing licked. . ..” The superintendent of schools offered the fol-
lowing testimony:




“Q: If the prognosis were for improved attendance on the
part of Mr. Dunlap, would that change your recommenda-
tion?

A: T see no reason why there should be that prognosis given
the past history. . ..

Q: If the prognosis were for improvement, would that
change your recommendation?

A: 1 don’t think so.”

The superintendent also stated that he had no firsthand knowledge
of the petitioner’s teaching abilities. The testimony of a teacher who
had substituted for the petitioner during one of his recent bouts of
illness buttressed the school district’s contention that the quality of
classroom instruction suffered because of the petitioner’s frequent
absences.

On April 11, 1989, the school board voted to sustain the school
superintendent’s decision not to renew the petitioner’s contract. The
school board’s decision cited the petitioner’s absentee record as ade-
quate justification for the superintendent’s nonrenewal decision,
stating that “in the case of all other teachers [with excessive absence
records] except those suffering from terminal illness or permanent
disability, the long range prognosis was that the teacher would even-
tually return to the classroom and carry on as before. . .. [; in] the
petitioner’s case, the lesson of his ten-year history is that his absen-
teeism will not improve.” The petitioner then requested a hearing
before the review board of the State Board of Education, arguing
that the local school board’s decision discriminated against him in
violation of handicap and equal protection laws. This hearing was
held August 8, 1989, with further oral argument heard on August 30,
1989. At the August 8 hearing, the State Board denied the peti-
tioner’s request to have Dr. Vraney testify, stating that it did so be-
cause Dr. Vraney had not testified at the April 6, 1989 school board
hearing and that his previous affidavit was already part of the record
received into evidence.

Throughout these proceedings before the State Board, the peti-
tioner continued to focus on his improved prognosis, noting that he
did not suffer any further absences during the remainder of the
school year since starting the new treatment. On August 30, 1989,
the State Board voted to uphold the decision of the school board. In
stating its reasons, it said that the petitioner’s “record of excessive
absences was sufficient for the Laconia School board to conclude he
was not able to perform his responsibilities—and had not done so
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over a period of several years. (35 days in 1988-89).” Addressing the
issue of Dr. Vraney’s affidavit, the State Board ruled that “[tlhe Lac-
onia School Board . . . was. .. entitled to give whatever weight it
deemed appropriate to Mr. Dunlap’s prognosis given by Dr. Vraney.”
A motion for rehearing, arguing that the State Board should have
allowed Dr. Vraney to testify in order to refute the lay opinions pre-
sented by the principal touching upon the medical prognosis, was
denied.

The petitioner then filed a petition for writ of certiorari with this
court on December 13, 1989. After our acceptance of the petition, a
conflict arose between the office of the attorney general, which ar-
gued that RSA 541-A:16, VII governed the allocation of transcription
costs, and the petitioner, who argued that RSA 541:11 is the relevant
statute. We ordered additional briefing on this issue by both the of-
fice of the attorney general, representing the State Board of Educa-
tion for purposes of this issue only, and the petitioner.

I B As a preliminary matter, this court must determine the
standard to apply in reviewing a decision of an administrative ageney
such as the State Board of Education. Under RSA 189:14-b, the
State Board’s review of a local school board decision is “final and
binding upon both parties.” Although this statutorily-mandated fi-
nality precludes the regular appeal of a State Board decision, it does
not eliminate judicial review. See, e.g., Petition of Darlene W., 124
N.H. 238, 241, 469 A.2d 1307, 1309 (1983); Petition of Gorham School
Board, 121 N.H. 878, 880, 436 A.2d 74, 76 (1981). This court will
grant certiorari and reverse the decision of an agency such as the
State Board where it “exceeded its jurisdiction or authority, other-
wise acted illegally, abused its discretion or acted arbitrarily, unrea-
sonably, or capriciously.” Petition of Bagley, 128 N.H. 275, 282, 513
A.2d 331, 336 (1986). The petitioner cites two of these grounds in his
challenge to the decision of the State Board. He asserts that the
State Board acted illegally in upholding a diseriminatory local school
board decision. He also contends that the State Board acted arbi-
trarily in declining to hear the testimony of his medical expert. As we
determine that the State Board erred in the first of these respects,
we grant the petition and order Kenneth R. Dunlap, Jr., reinstated.

The petitioner’s first argument is that his nonrenewal by the La-
conia Schoo! Distriet discriminated against him in violation of RSA
354-A:8 and 29 U.S.C. § T06(8) (1988) (respectively, the New Hamp-
shire and federal handicap diserimination laws), 42 U.S.C. § 1983
(1988), and the equal protection provisions of the New Hampshire
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and Federal Constitutions, and that the State Board thus acted ille-
gally in upholding this decision. Because the present petition can be
resolved on statutory grounds, we decline the petitioner’s invitation
to address the constitutional issues, see State v. Grondin, 132 N.H.
194, 197, 563 A.2d 435, 436 (1989), as well as the associated 42 U.S.C.
§ 1983 complaint. Further, as we determine that the petitioner meets
the requirements of RSA chapter 354-A, an act of our legislature
specifically designed to protect persons such as the petitioner
against discriminatory treatment, we need not address any protec-
tion he may enjoy under federal handicap discrimination law. How-
ever, the experience of the federal courts in applying federal
handicap discrimination law assists us in interpreting the similar
proscription against handicap discrimination contained in our own
law. See, e.g., Scarborough v. Arnold, 117 N.H. 8038, 807, 379 A.2d
790, 793 (1977), aff’d after remand sub. nom., Scarborough v. R.T.P.
Enterprises, Inc., 120 N.H. 707, 422 A.2d 1304 (1980).

The version of RSA 354-A:8, I, in effect at the time of the events
leading to this appeal provided that it is an unlawful discriminatory
practice:

“I. For an employer, because of the . . . physical or mental

handicap . . . of any individual, to refuse to hire or employ or
to bar or to discharge from employment such individual or
to discriminate against such individual in compensation or
in terms, conditions or privileges of employment, unless
based upon a bona fide occupational qualification.”

The applicable version of RSA 354-A:3, XIII, as enacted by Laws
1975, 476:1, defined “physical or mental handicap” for purposes of
RSA chapter 354-A as a “handicap . . . unrelated to a person’s ability
to perform a particular job or position available to him....” Based on
this definition and a regulation further refining the meaning of
“handicap,” N.H. ADMIN. RULES, Hum 405.06, the school district
argues that the petitioner cannot avail himself of the protection pro-
vided by RSA 354-A:8. Its argument is based on what it perceives as
the disqualifying effects of the petitioner’s asthma at each point per-
tinent to the nonrenewal decision. First, during the period when the
petitioner’s asthma caused him to be absent from school, the district
argues that the asthma was not “unrelated to [the petitioner’s] abil-
ity to perform a particular job.” Second, conceding for purposes of
argument that his prognosis has vastly improved, the district con-
tends, citing part of the human rights commission regulation, that
the petitioner’s asthma is not a handicap because it no longer “sub-
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stantially limits one or more major life activities.” This argument too
quickly assumes that medically-controlled asthma, that is, asthma
sufficiently controlled so that the asthma sufferer can attend his or
her employment without absence, cannot “substantially limit[] one
or more major life activities.” An inadequate record on this point,
however, precludes an exploration of any present, substantial limita-
tion in a major life activity the petitioner may suffer despite the
avowed success of new medical treatment in alleviating the job per-
formance effects of his asthma.

Il In any event, we need not attempt this inquiry because the
petitioner is not asserting a present, substantial impairment of a ma-
jor life activity. The commission’s regulation Hum 405.06 describes
the type of individual who is protected from discrimination by RSA
chapter 354-A on the basis of his or her “handicap.” It reads in full:

“Coverage. Discrimination in employment on the basis of
handicap shall include discrimination against any individual
who:

(a) has a physical or mental impairment which substantially
limits one or more major life activities;

(b) has a record of such an impairment;
(c) is regarded as having such an impairment.”

The way this regulation is drafted leaves open to question whether
discrimination is prohibited against an individual only if all three
factors are present or if any one factor is present. The language of
this section, however, closely parallels that of 29 U.S.C. § 706(8)(B)
(1988), which is written in the disjunctive. Section 706(8)(B) includes
both past disability and perceived disability within the protection of
the Federal Rehabilitation Act of 1973. See School Bd. of Nassau
County v. Arline, 480 U.S. 278, 278 (1987) (“Congress expanded the
definition of handicapped individual, so as to preclude discrimination
against ‘[a] person who has a record of, or is regarded as having, an
impairment [but who] may at present have no actual incapacity at
all’”) (quoting Southeastern Community College v. Davis, 442 U.S.
397, 405-06 n.6 (1979)). Absent evidence of a contrary intent, we read
Hum 405.06 in the disjunctive, congruous with 29 U.S.C. § 706(8)(B).
Under this reading, the petitioner is also protected against discrimi-
nation if he has a record of impairment in a major life activity or if he -
is perceived by the school district as presently having such an im-
pairment, and this impairment is unrelated to his present ability to
perform a particular job. The latter requirement is a result of the
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definition of protected “physical or mental handicaps” contained in
the applicable version of RSA 354-A:3, XIII, which provides that a
protected handicap is one that is not performance-related.

A history of asthma attacks so severe that the petitioner was un-
able to attend to his employment for a substantial period of time and
had to seek frequent medical help could constitute a record of im-
pairment of a major life activity under subsection (b) of Hum 405.06.
See Arline, supra at 281 (hospitalization “more than sufficient” to
establish the requisite level of impairment). The belief on the part of
the school district that the petitioner presently suffers from insuffi-
ciently-controlled, debilitating asthma could, similarly, constitute the
necessary perception of an impairment under subsection (c) of the
regulation. See Pridemore v. Rural Legal Aid Soc. of W. Cent. Ohio,
625 F. Supp 1180, 1185-86 (S.D. Ohio 1985) (employer could perceive
a minor disfunction as limiting one or more major life activities, and
this would bring the plaintiff applicant within the protection of fed-
eral handicap protection law). We view the petitioner’s argument as
falling solely within the ambit of subsection (b) of Hum 405.06—his
defense to the charge that he is unfit to have his contract renewed by
the school district is that, in spite of his record of job-related impair-
ment, new medical treatment has eliminated this impairment. The
record of job-related impairment was explicitly relied upon by the
review boards below. The review boards expressly disregarded the
evidence of improved medical condition.

Our analysis does not stop at determining the nature of the peti-
tioner’s claim, however. To enjoy the protections of New Hampshire
law against handicap discrimination, the petitioner must next dem-
onstrate that, according to RSA 354-A:3, X111, his handicap is unre-
lated to his job-performance. Impliedly, he must also demonstrate
that he is competent to do the particular job. Finally, he must estab-
lish that his handicap was the sole reason for his nonrenewal. See
Appeal of Bosselait, 130 N.H. 604, 608-09, 547 A.2d 682, 687 (1988),
cert. denied, 488 U.S. 1011 (1989).

Il Because New Hampshire’s statutory scheme excludes pres-
ent performance-related impairments from its definition of pro-
tected handicaps, the appropriate burden on a person asserting
discrimination on the basis of a past record of such impairment is
that the individual must prove (1) that he or she has only a past
record of a substantial impairment, whether performance-related or
not, and (2) that whatever present impairment may exist, it is not
performance-related. Where, as in this petition, the record of past
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impairment is undisputed, the individual’s present level of impair-
ment is the obvious focus of fact-finding. See, e.g., Brown v. City of
Portland, 722 P.2d 1282, 1284-85 (Or. Ct. App. 1986) (under Oregon
anti-discrimination law, a discharge was discriminatory where “there
was no evidence that . . . there was a probability of present inca-
pacitation”) (emphasis in original). Given the possibility of sudden
relapse found in some medical conditions (and the record here dem-
onstrates that asthma is one of these), evidence negating the proba-
bility of future relapse may also be required.

In requiring that the aggrieved individual demonstrate that his or
her handicap is not presently performance-related, the prosecution
of a claim under RSA chapter 354-A differs from the prosecution of a
claim under federal handicap diserimination law. The Federal Reha-
bilitation Act of 1973 imposes part of the burden of determining the
relationship between the condition and the particular job on the em-
ployer. Pushkin v. Regents of University of Colorado, 658 F.2d 1372,
1387 (10th Cir. 1981). The plaintiff need merely demonstrate that
nothing other than his or her handicap precludes a finding of job
competence; the burden then shifts to the defendant to demonstrate
that the handicap does affect the plaintiff’s ability to perform the

particular job. Id. As one court has phrased it, a two-prong pro-
cedure is applicable in which:

“(1) [tlhe plaintiff must establish a prima facie case by
showing that he was an otherwise qualified handicapped
person apart from his handicap, and was rejected under cir-
cumstances which gave rise to an inference that this rejec-
tion was based solely on his handicap; [and] (2) [olnce
plaintiff establishes his prima facie case, defendants have
the burden of going forward and proving that plaintiff was
not an otherwise qualified handicapped person, that is one
who is able to meet all of the program’s requirements in
spite of his handicap, or that his rejection from the program
was for reasons other than his handicap. ...”

Jasany v. United States Postal Service, 7565 F.2d 1244, 1250 n.5 (6th
Cir. 1985) (citations omitted) (emphasis in original).

Proscribed handicap employment discrimination stems not only
from the conviction that all those who presently suffer from the sub-
stantial impairment of a major life activity are unable to make a
meaningful contribution in the workplace, but also from the belief
that previously-ineapacitated individuals can never again be en-
trusted with responsible employment. The school distriet conceded
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throughout the proceedings below that, when he was not suffering
from asthma attacks, the petitioner was a competent Spanish
teacher. The petitioner then demonstrated, through positive medical
evidence and an interim showing of improved attendance, that his
handicap was unrelated to his ability to perform his teaching respon-
sibilities. The reliance of the school board and the State Board on the
petitioner’s past record of impairment and the lay opinion of school
officials concerning the petitioner’s prognosis to establish his pres-
ent or future qualification for the position of teacher was in error. Cf
Appeal of Bosselait, 130 N.H. at 609, 547 A.2d at 687 (stating that,
with respect to a medical condition “uncommon to everyday experi-
ence . . . expert medical testimony [is required] before any conclu-
sions can be drawn about its effect on the capacity to do a given job
over a given time”) (citation omitted); see also Andersen v. Exxon
Co., 89 N.J. 483, 497-98, 446 A.2d 486, 493 (1982) (under New Jersey
handicap discrimination law, an employer could not rely on a cursory
and incomplete medical report as its basis for determining suitability
for an available position).

Il On the record before us, we hold that the petitioner made the
more exhaustive showing required by New Hampshire law. The deci-
sion of the school district not to renew his contract violated RSA
354-A:8, 1. The consecutive hearing boards erred in upholding this
illegal decision, because each of them relied on the same faulty prem-
ise as the school district; i.e., that the petitioner’s record of past
performance-related impairment alone sufficed to remove him from
the protections of RSA chapter 354-A. As noted above, the analysis
should not have stopped at the determination that the petitioner had
in the past been deficient in his job performance. It remained to be
determined whether the petitioner had met his burden under New
Hampshire law of showing that, even if he continued to suffer an
impairment, it was not performance-related. Hence, the hearing
boards had to decide whether the petitioner’s asthma caused his
present job performance to be deficient or whether it made future
deficient job performance probable. The evidence offered by %he pe-
titioner on this point was persuasive, and the decisions of the hearing
boards, relying solely on the evidence of past impairment, were
clearly in error. Accordingly, we reverse the decision of the State
Board and order the petitioner reinstated.

As we have determined that the petitioner does enjoy the protec-
tions of RSA chapter 354-A, the direct causal link between his non-
renewal and his handicap is not seriously disputed by the school
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“district. Although past failure to attend to employment respon-
sibilities ean constitute adequate grounds for disciplinary action, the
announced reason for the nonrenewal in this case was not discipli-
nary. Rather, the nonrenewal reflected the decision of the school dis-
trict that the petitioner would continue to be unable to perform his
teaching responsibilities as he had in the past. As already discussed,
a purely retrospective determmatlon of th1s type’ violates RSA
354-A:8, 1.

In light of evidence that the petitioner apparently sought spe-
cialized medical treatment for his asthma only after being informed
of the nonrenewal decision, the district argues that New Hampshire
law should not protect individuals who refuse to seek medical atten-
tion for their impairments until threatened with the loss of employ-
ment. We concur with this argument, but we observe that it does not
apply to the instant case. In Franklin v. U.S. Postal Service, 687 F.
Supp. 1214 (S.D. Ohio 1988), the federal district court discussed the
case of a discharged postal worker, suffering from a treatable form
of paranoid schizophrenia, who claimed that her discharge violated
federal law against handicap diserimination. Id. at 1216-17. Despite
employer requests and even termination threats, the plaintiff re-
fused to take consistently the medication which would keep her men-
tal condition from deteriorating. Id. When she failed to take
medication, the plaintiff became extremely violent both on- and off-
duty, on one ocecasion attempting to force her way into the White
House. Id. The district court determined that her condition resulted
from a voluntary choice not to take medication and held that she was
not an “otherwise qualified ‘handicapped individual” entitled to pro-
tection under federal law. Id. at 1218-19.

Il In the petitioner’s case, the consistently-proffered reason for
his failure to seek the help of an asthma specialist was his confusion
" concerning his symptoms. He testified that he had actually sought
medical help during some of his recent coughing attacks but, attrib-
uting them to colds and influenza, he went to a local clinic instead of a
specialist. In addition, his specialists provided evidence that such
confusion concerning asthma symptoms was not uncommon. Further,
when the petitioner finally did consult a specialist, this physician did
not simply instruct him on the virtues of maintaining his usual
asthma medication, but prescribed for him a battery of new and
more powerful drugs. Hence, the petitioner does not fall outside the
protection of New Hampshire law by voluntarily refusing to main-
tain or improve his health.
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We also note that the school district was not without the means to
remedy the absentee problems earlier or, in the alternative, to ac-
quire medical evidence to rebut the positive prognosis presented by
the petitioner’s physicians. Under RSA 200:36, the school superin-
tendent had the authority to order the petitioner to undergo a medi-
cal examination to determine if he was fit to perform his duties.

As we hold that the State Board’s decision was in error, we need
not resolve the second issue raised by the petition: whether the State
Board acted arbitrarily in refusing to hear the testimony of his spe-
cialist, Dr. Vraney. We discuss it here only to further illuminate our
holding above respecting the proper analysis of a handicap discrimi-
nation claim under RSA chapter 354-A.

The petitioner maintains that Dr. Vraney would have testified (1)
that the earlier absences were due to under-treatment of his asthma,
(2) that the under-treatment was no fault of the petitioner, and (3)
that the new course of treatment had controlled the asthma to such a
degree that it would not interfere with the petitioner’s job perform-
ance. The school district responds that this was a case where the
State Board acted properly in refusing to hear the testimony, as the
petitioner “failed to explain why the ‘new evidence’ he wished to pro-
duce at a rehearing could not have been presented at the original
hearing.” O’Loughlin v. N.H. Personnel Comm’n, 117 N.H. 999,
1004, 380 A.2d 1094, 1097 (1977). In the hearing before the State
Board, the petitioner advanced an argument that further medical
evidence was necessary because he could not have known at the ear-
lier hearing that the school district’s lay witnesses would make un-
qualified medical conclusions and that the school board would rely on
these statements in reaching its decision. Without resolving the is-
sue, we observe that many handicapping medical conditions are best
understood with the aid of expert medical evidence, Appeal of Bos-
selait, 130 N.H. at 609, 547 A.2d at 687, and live testimony with
cross-examination can be particularly helpful in reaching this under-
standing. Further, the affidavits introduced before the school board
reflected each doctor’s prognosis after only a few weeks of experi-
ence with the new treatment. We read the petitioner’s request before
the State Board as asking the opportunity to present medical evi-
dence reflecting several months of subsequent treatment of the peti-
tioner, which evidence did not exist at the time of the school board
meeting, and which would buttress his assertions about his improved
mediecal condition.

The final question presented in the original petition is whether
utilizing the review procedures of RSA chapter 189 has foreclosed
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the petitioner from prosecuting a complaint before the commission
for human rights. We hold that it does not.

Our legislature has vested in the New Hampshire Commission for
Human Rights power to remedy the effects of unlawful diserimina-
tory practices, including the authority to order reinstatement and
back wages. RSA 354-A:9, 1I(d). However, in order to discourage
duplicative litigation, the legislature provided in RSA 354-A:13
(Supp. 1990) that:

“[Als to acts declared unlawful by RSA 354-A:8, the pro-
cedure herein provided shall, while pending, be exclusive
and the final determination therein shall exclude any other
action, civil or criminal, based on the same grievance of the
individual concerned. If such individual institutes any action
based on such grievance without resorting to the procedure
provided in this chapter, he may not subsequently resort to
the procedure herein.”

(Emphasis supplied.) The school district asserts that this provision
forecloses the petitioner from prosecuting his complaint before the
commission for human rights as he has already availed himself of the
procedure for contesting his nonrenewal under sections 14-a and
14-b of RSA chapter 189.

I This argument becomes untenable, however, upon exam-
ination of each statutory scheme. Section 13 of RSA chapter 354-A,
as already noted, provides a restricted procedure for the remedy of
discrimination complaints in order to discourage duplicative, and
possibly inconsistent, litigation. Chapter 189 nonrenewal hearings,
by contrast, are optional internal administrative proceedings which
are available to teachers whose contracts are not being renewed and
are aimed at developing a final, reasoned decision on the issue
whether or not to renew a teacher’s contract. At the time of contest-
ing a nonrenewal decision, the teacher has not yet been dismissed
from employment but, rather, has been told that he or she will not be
continuing in that employment during the next school year, Brown .
Bedford School Board, 122 N.H. 627, 629-31, 448 A.2d 1375, 1377
(1982), and has the option of having this decision reviewed at both
the school district and the State Board level. In contrast to the pan-
oply of remedies available upon application to a court or to the hu-
man rights commission, RSA 354-A:9, II(d), the local school board
and the State Board are limited to approving or disapproving the
decision not to renew. Although RSA chapters 189 and 354-A. both
provide protection against unjust removal, see, e.g., Petition of
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Gorham School Board, 121 N.H. at 880-81, 436 A.2d at 76, proceed-
ings under RSA chapter 189 do not rise to the level of “criminal or
civil” legal actions as contemplated by RSA 354-A:13. Thus, the peti-
tioner’s use of the procedures available to him under RSA chapter
189 did not foreclose recourse to the commission and its expertise in
reviewing complaints of unlawful discriminatory practices. Nor does
the doctrine of res judieata bar further proceedings, because our de-
cision holds merely that the State Board’s conclusion was incorrect
as a matter of law and does not touch upon the issue of damages, if
any, for discriminatory nonrenewal. We do not address the possi-
bility of collateral estoppel.

We turn now to the final issue in this case: whether, in the absence
of an applicable statutory provision, the full, reasonable transcrip-
tion costs in a certiorari review are to be assessed initially against
the petitioner, or whether these costs are to be limited to the
amounts specified in RSA 541:11.

The attorney general, arguing on behalf of the State Board, as-
serts that the applicable statute is RSA 541-A:16, VII (Supp. 1990),
the pertinent part of which provides that, in “contested cases,”
“[ulpon the request of any party, or upon the ageney’s own initiative,
[the] record [of oral proceedings before the state agency] shall be
transeribed if the requesting party, or agency, shall first pay all rea-
sonable costs for such transeription.” (KEmphasis supplied.)

The petitioner asserts that his liability for transcription costs is
limited under RSA 541:11. That section reads:

“The commission [i.e., the administrative agency from
whose decision the party is appealing] shall collect from the
party making the appeal a fee of ten cents per folio of one
hundred words for the copy of the record and such testi-
mony and exhibits as shall be transferred, and five cents per
folio for manifold copies, and shall not be required to certify
the record upon any such appeal, nor shall said appeal be
considered, until the fees for copies have been paid.”

The Administrative Procedure Act, codified at RSA chapter 541-A,
governs State agency rulemaking and adjudicatory proceedings. De-
spite its use of the phrase “contested cases,” RSA 541-A:1, 111, :16, 1
(Supp. 1990), the statute does not expressly mention either appeal or
writ of certiorari challenging the decision of a State agency. The title
of RSA chapter 541, the pertinence of which is urged by the peti-
tioner, represents that it is applicable to “Rehearings and Appeals in
Certain Cases”; its definition section, RSA 541:1 (Supp. 1990), indi-
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cates only rehearings and appeals, not writs of certiorari, as the ob-
ject of the chapter. :

Bl Where a statutory scheme provides no mechanism for direct
appeal of an agency decision, as is the case with RSA chapter 189,
this court has held that a petition for writ of certiorari is the proper
vehiele for obtaining review. Chauffeurs Local Union No. 633 v. Sil-
ver Bro’s, Inc., 122 N.H. 1035, 1036-37, 453 A.2d 1292, 1293 (1982).
The question then is what procedural and other non-substantive
rules apply to petitions for certiorari. The per curiam decision in
Chauffeurs Local is particularly instructive here because, in that
case, RSA chapter 273 provided no means for judicial review of a
board of conciliation and arbitration decision. Id. In addressing a
timeliness of filing issue, the court noted that, as there was no provi-
sion setting time limits in which to file a petition for a writ of cer-
tiorari, the exercise of its discretion in dismissing a petition because
of untimeliness would be informed by “a substantially analogous
statute or situation,” in that case, the thirty-day period for appeals
found in RSA 541:6. Id. at 1037, 453 A.2d at 1293.

Although Chauffeurs Local employed RSA 541:6 as the most anal-
ogous statute, the court utilized the time limits contained therein

only as a guideline in its exercise of discretion in determining the
timeliness of a petition for writ of certiorari. I/d. Further, RSA
541-A:16, VII postdates Chauffeurs Local by one year. Laws 1983,
455:6. Hence, the decision there by no means resolves the present
conflict in favor of RSA chapter 541 over RSA chapter 541-A.

BB “When a conflict exists between two statutes, the later
statute will control, especially when the later statute deals with a
subject in a specific way and the earlier enactment treats that sub-
ject in a general fashion.” Board of Selectmen v. Planning Board,
118 N.H. 150, 152, 383 A.2d 1122, 1124 (1978); see also Petition of
Public Serv. Co. of N.H., 130 N.H. 265, 283, 539 A.2d 263, 274 (1988),
appeal dismissed, 488 U.S. 1035 (1989). Whereas the present dispute
involves the question which statute is applicable by analogy rather
than applicable by being directly controlling, it is persuasive that our
legislature has so recently expressed its desire that, in a substantial
number of State agency matters, the full reasonable costs of tran-
scription be borne by the requesting party. We note further that
there are other recent enactments specifically placing agency pro-
ceeding transcription costs directly on the requesting party. See, e.g.,
RSA 354-A:9, II(c) (transcript costs in a commission for human
rights hearing shall be borne by the requesting party). Therefore, we
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determine that the rule applicable by analogy is that contained in
RSA 541-A:16, VII. In a certiorari proceeding challenging an agency
decision, payment of the full, reasonable transecription costs is the
obligation of the petitioner in the first instance. We observe that the
prevailing party in a case like this may now recover transcription
costs under Supreme Court Rule 23. However, transcription costs
were made recoverable only by an amendment to Rule 23, effective
on February 26, 1990, and this amendment applies only prospectively
to cases filed in this court on or after that date.

Petition granted; decision
reversed.

Brock, C.J., dissented; THAYER, J., did not sit; the others con-
curred.

Brock, C.J., dissenting: I agree with the court that the peti-
tioner’s asthma “could constitute a record of impairment of a major
life activity ...” and that the burden is upon the petitioner to demon-
strate that “whatever present impairment may exist [, if any], it is
not performance-related.” But, as the court recognizes, this deter-
mination requires facts to support these arguments, and these facts
are best handled by the tribunal whose function inecludes finding the
facts based upon the application of the correct legal standards.

The court, today, announces legal standards under New Hamp-
shire’s handicap discrimination laws for the first time. The State
Board of Education, in considering the petitioner’s claim, has never
had the opportunity to develop or consider the facts relevant to the
court’s newly announced standards. Because, on an appeal based
upon a writ of certiorari, we apply a deferential standard of review to
the State Board of Eduecation’s factual determinations, see Petition
of Bagley, 128 N.H. 275, 282, 513 A.2d 331, 336 (1986), I would re-
mand the case to the State Board to allow it to consider the peti-
tioner’s claim in light of the standards announced today by the court.




