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Arnold, (WilliamJohn P. attorney general H. Lyons, senior as-
attorney general,sistant on the brief orally),and for the State.

P.A.,T. ofStephen Portsmouth T.(Stephen on theJeffco Jeffco
brief orally),and for the defendant.

JOHNSON, J. The defendant was convicted of two counts of negli-
gent J.).homicide following (Mohl,a trial injury Superior InCourt
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the defendant asserts that the State made anappeal, improperlythis
injury responseto the based on facts not disclosed its toargument

motion for a bill of thatparticulars, during closingthe defendant’s its
evidence,in thatarguedthe State facts not and the trialargument

in rightcourt erred the defendant the to cross-examine thedenying
on an tokey relating possibleState’s witness issue bias. We reverse

and remand for a new trial.
5,1988,The relevant facts are as follows. On the afternoon of June

inwas east on Route 51 At the samedriving Hampton.the defendant
time, inWilliam Peach was west on Route 51. Behind Peachdriving

Peach,a bythe westbound lane was car Carl Bensen. Whenoperated
trial,witness to who atonlythe the accident testified first saw the

defendant,by the was inoperated drivingcar the defendant east the
lane; evidentlythe defendant was passingwestbound two other cars

trial,travellingalso eastward. Prior to Peach told the Po-Hampton
daylice the after the accident that the vehi-Department defendant’s

yards awaycle was 300 when he first observed it. He then reiterated
However,a deposition daysthis same distance at five before trial. at

trial, Peach testified that the distance between his car and the de-
approximately yardsfendant’s car was 700 when he first saw the

testimonydefendant’s car. This was based on Peach’s return to the
accident scene with officers after thepolice deposition justand prior
to the trial. One of the officers testified that they measured the dis-
tance to be about one-half mile.

carThe defendant’s never returned to the eastbound lane. Peach
byavoided a collision onto thepulling shoulder. The cardefendant’s

then with car bycollided the driven Bensen. One inpassenger each
of collidingthe cars was killed.

trial,In his statements made to bothprior to the and atpolice
that,Peachdeposition, recollection,maintained to the best of his ap-

proximately elapsedfour seconds from the time he first saw the de-
However,fendant’s vehicle until the defendant’s vehicle passed him.

10,“I sayat trial he testified: would 8 to in that area.” These are the
beforeevidentiary jurythe had them on the issue of the amountfacts

of time that theelapsed between time Peach first saw the defendant’s
vehicle respective passedand the time their vehicles each other.

subsequentlyThe defendant was indicted on two nearly identical
counts of homicide. RSA 630:3. In relevantnegligent part, one of the
indictments that Allisonalleges

“did eastnegligently operate his motor vehicle bound en-
tirely in inthe west bound lane of Route 51 NewHampton,
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Hampshire, and did fail innegligently keepto his vehicle the
lane,bound and fail tonegligentlyeast did return his vehicle

lane,to the east bound and did fail tonegligently take eva-
rather, operatesive action but did hisnegligently motor ve-

hicle into bounddirectly oncoming therebywest traffic
ina west lane.”striking travelingvehicle the bound

13, 1988,SeptemberOn the defendant filed a motion for a bill of
particulars, requesting following:the

A act,“1. descriptiondetailed of each omissionspecific or
occurrence which State orthe contends caused contrib-
uted to the death of Patricia M. Bensen Dana L.and/or
Bruder, injuries them;to byor the sufferedalleged
A act,2. detailed of each omissiondescription specific or

whichoccurrence the State contends constituted negli-
gence, operation;recklessness or reckless

act,The day3. time of of each omission oralleged occur-
above;rence referred to in oneparagraphs and two

detailed,4. The specific place and location where each al-
act,leged omission to inor occurrence referred para-

graphs andone two above took place;
A5. of alldescriptiondetailed acts orother occurrences of
the to inallegeddefendant have been furtherance of the
alleged allegedcrimes or to have otherwise contributed
to the ofdeath Patricia M. Bensen Dana L.and/or
Bruder the injuries them;or bysuffered

act,6. The amount time allegedeach occurrence or of-of
fense involved[.]”

added.)(Emphasis The did object motion,State not to the which the
J.)Superior Court {Gray, 5, 1988,ongranted October but the State

did not thereafter file a bill particulars. Rather,of it repre-orally
sented that it could not provide more specific information itas was
unaware of further details.

In a chambers priorconference immediately to closing arguments,
the State indicated for the first time that it toplanned argue that
16.5 seconds elapsed thebetween time Peach first saw the defend-
ant’s vehicle and the time their respective vehicles passed each other.
This wasfigure calculated using figures:three the initial distance
between the cars based on Peach’s return to the scene as set forth
above, which according to the bymeasurements made the police offi-
cers mile;was about one-half the ofspeed vehicle,Peach’s which
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hour; andfifty-five permiles thewas approximatelyPeach testified
vehicle, the jurywhich the State arguedof the defendant’sspeed

hour, whichfifty-five per uponmiles but thereinfer to be alsocould
objected argument.to this The courtThe defendantwas no evidence.

inthe made the itsobjections, argumentand Statetheoverruled
toclosing jury.the

the failurearguesfirst that State’s tothe defendantappeal,On
pre-motion a bill of particularsa to his forresponsive replymake

ofto either the thejury speedthe from thesuggestingcluded State
Inperiod. response,the 16.5-second time thevehicle ordefendant’s

object proceedingfailure to to tothat the defendant’sState contends
objec-anyaof constituted waiver ofparticularswithout a billtrial

on this issue.tion

protecta of is to a defendantparticulars“The of billpurpose
ana for described offenseprosecution inadequatelysecondagainst

” Supe­an v.prepare intelligentto him to Stateand enable defense.­
(1965)232, 832,Court, 228, (emphasisN.H. 208 A.2d 835rior 106

added). strictly prosecution prooflimits the toparticularsbill of“[A]
Armco Corp.,the of the bill.” States v. Steel 255■within area United

(S.D. 1966); Boire, 622,v. 124 N.H.841, Cal. see StateSupp.F. 846
(1984).568,624, 474 A.2d 569-70

it provide par­that could not additionalrepresentationThe State’s
effect, a unhelpfulin a bill albeit ratherwas, particulars,ofticulars
Boire, 624-25,at 474 A.2d at TheSee v. 569-70. factsupraone. State

a naturenegativethe assertion was of is irrelevant.that State’s Cf.
495,Bartman, 508-09,240 Pa. 367Super.v. A.2dCommonwealth

(1976)1121, 1127-28 bywas its in a bill(prosecution bound assertion
it no confessions or admissions ofpossessedof that theparticulars

defendant).

The to on the State’srely representa­defendant was entitled
(5thFlom, 1179, 1977);v. 1185See United States 558 F.2d Cir.tion.

Bartman, 509,at 367 at 1129.suprav. A.2d TheCommonwealth
time Stateany representation,could have modified its see v.State at

Boire, 624, 569,474 at filed a billsupra particularsat A.2d and of
v. F.Rogers,some content. See United States 617with substantive

(D. 1985) (“[i]f1024, governmentthe unable1030 Colo. is toSupp.
itin terms this time because is as torespond precise at uncertain the

facts, the as it is ablegovernment respond preciselyshould as and
dutyto a ascontinuingadhere to disclose addi­promptlythereafter

known”); Cityv.precise Daigletional or more facts become cf. of
(continu-Portsmouth, (1988)319, 328-29, 291,131 N.H. 553 297A.2d



555

order).duty to with a substantive billcomply discovery Filinging
the thescopehave the State to of issuesexpand prop-would allowed

trial, the defense topresentable although perhaps entitlingat aerly
(La.502,Wells,v. 429 So. 2d 505 Ct. App.)continuance. StateCf.

(continuance ifbyfor statute defendant writprovided prejudiced),
(La.denied, Thomas,1983);437 1136 v. 432PeopleSo. 2d N.Y.S.2d

(N.Y. 1980) (same).317, 318 Crim. Ct. the StateCity Because chose
this limited withoption, extremely respectnot to avail itself of it was

inuse covered defendant’sbyto the of evidence those areas the mo-
Boire, 624, 474supraCf. State v. at A.2d at 569-70.tion.

factual in whichOne of the areas the State maintained it
not further was ofprovide particularscould amount time each“[t]he

act, or involved.”alleged representationoccurrence offense This by
State, with thetogetherthe the fact that indictments themselves

details,alleged precludedno such the State from utilizing the dura­
oftion acts in its amount ofalleged proving Obviously,case. the time

which the when sawelapsed between moment Peach first the defend­
vehicle moment theirant’s and the when vehicles eachpassed other

falls within the ambit of the forrequest particulars.defendant’s
Therefore, State,court in allowingthe trial erred the over the de­

objection, argueto in closingfendant’s its that the relevant time
was 16.5 seconds.span

The trial bycourt’s error was exacerbated the oftiming the State’s
waiting untilargument. By just before its closing argument to dis-

information,its useclose intention to the time the State lim-greatly
the ofited theopportunity defendant to attack accuracythe and

relevance of the figure.16.5-second

We do not withagree the State that the defendant waived any
objection on grounds by failingthese to take action priorfurther to
trial. The defendant moved that Statethe be torequired file a bill of
particulars to provide certain information. The did objectState not

motion,to this the trialand grantedcourt it. The State thereafter
maintained that it had no further Itparticulars. was unnecessary for
the defendant to return to the court for anasking order requiring the
State to do waswhat it already torequired do or to have the case
dismissed. Although these open defendant,avenues were to the see

StatesUnited v. Amer.,International U. No. 343 F.Seafarers of
(E.D.N.Y.779, 1972),782-84Supp. the defendant could and did opt

proceedto to trial on the basis representationsof the bymade the
State.

In alternative,the the State that itargues provided the defendant
with the necessary particulars during a on ahearing motion in
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ittime, essentially stated that didalthoughthat the Statelimine. At
of the defend-regarding speedevidence theintroducingnot onplan

juryto thatvehicle, right argue speedthe to the theit reservedant’s
The contends thatfrom the circumstances. Statecould be inferred

of be es-speedthe defendant notice how couldgavestatementthis
periodtime couldand, that the 16.5-secondconsequently,tablished

argued.be
best, inwas, only partially providingat effectiveThis statement

It noprovidedwith notice of State’s intentions.the defendant the
arguethe intention to the existence of thedirect notice of State’s

onfigure’s impacttime and that the issue of16.5-second interval
inwas to return to his ownnegligent failingwhether the defendant

can as athe of the defendant’s vehicle be usedspeedlane. Although
interval, thatrelevant time it cannot be saidcalculatingfactor in the

actuallythat befairly on notice this wouldputwasthe defendant
done, it information onthat had nogiven representationthe State’s

added.) In of therespect,that no modificationsubject. (Emphasisthe
after close ofwas made until the evidence.State’s representation

State,final ofwe merit to the theany argumentNor do find
objection by untilwaiting closing argu­that waived histhe defendant

than the fromobject, initially objectingment rather to evidenceto
calculated; namely,in questionwhich time interval was evidencethe

Thethe and the distance involved. defendantof the of vehiclesspeed
of regarding speedwas not to the introduction evidenceobjecting

distance; rather, the thathe was to use of evidence toobjectingand
events,amount of time which between two whereargue passedan

represented particulars relatingit had no to thatprosecutionthe
amount of time.

itssummary, byIn State is bound represen­we hold that the
a bill If thein to a motion for ofresponse particulars.tations made

to or of theprovideit should not be some allrequiredState believes
for, not,The it didobject.asked it should State should asinformation

here, responsiveassert that it has no information and nonetheless
at trial court should theemploy such information trial. The have held

inrepresentations, denyingits and erred the defend­State to own
when to use evidence it hadobjection attempted rep­ant’s the State

resented was unavailable.

harmless, mustwas we be able toTo rule that this error
not affect the ver­a doubt that the error didbeyondfind reasonable

599, 1002,Elwell, 607, A.2dv. 132 567 1007dict. See State N.H.
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(1989). relywas entitled to on the State’s representa-The defendant
so, properlythat he did and that had the State com-allegestion. He

himand informed of its intention toparticularswith the bill ofplied
lane,intime he the westbound hespentthe amount of whichemploy

evidence, reconstructionist,have such as an accidentwould obtained
the State’s Our review of the record revealsargument.to counteract
of 16.5-second was to the State’sfigure importantthat the use the

Therefore, that,we aargument. say beyondcannot reasonable
doubt, the court’s error did not affect the verdict.

In view of this we need not address the other issues raisedholding,
Nevertheless, judicialthe defendant. in ofby economy,the interest

will thebriefly validitywe address the of defendant’s claim that the
intrial court erred thedenying opportunitydefendant the to cross-

bias,relatingexamine Peach on an issue to as this issue is certain to
in Ramos, 863, 867,a 121arise new trial. See State v. N.H. 435 A.2d

(1981).1122, 1124 note,It importantis to that Peachagain, mate-
rially changed testimonyhis from his initial statements to his in-

testimony,court as to the distance between his vehicle and that of the
defendant.

trial,Prior to the State moved limine to preventin the defendant
from evidenceintroducing relating possibleto bias on the ofpart

(1)Peach. The State asked the trial court to exclude: the questioning
of Peach to“pertaining the existence of a civil writ in which he is a
defendant as a alleged accident,”result of his innegligence the same

(2)and the ofquestioning witnessany theconcerning tosending
Peach of a division of motor vehicles notice of hearing, which hearing

apparentlylater was cancelled. The defendant opposed these mo-
ruled,tions. The trial court over the objection,defendant’s that he

could cross-examine Peach on subject suit,the of the civil but ex-
testimonycluded pertaining to the division of motor pro-vehicles

ceedings.
The defendant contends that suggestthe facts that the division of

motor vehicles proceedings may have been as adropped result of
Peach’s cooperation with the authorities. He argues appealon that

trialthe court’s himruling denied his sixth amendment right to
him,cross-examine the againstwitnesses and that the testimony

which would have been elicited would have been more probative than
Inprejudicial. response, the State argues testimonythat on the issue

would have been irrelevant and Inhighly prejudicial. addition, the
State argumentasserted at oral that the defendant was not entitled
to allege bias on this basis without a showing that there was a quid

betweenpro quo arrangement Peach and the State.
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guaran­of the Sixth AmendmentClause“The Confrontation
‘to be con­in a criminal prosecutionan accusedthe ofrighttees

Arsdall,v. Vanhim.’” Delawareagainstwith witnessesthefronted
Brown, 520, 524,(1986); N.H. 567673, v. 132see State475 678U.S.

(1989). expose possibleto the544, rightThis includes the546A.2d
Alaska,v. 415Davisby cross-examination.of such witnessesbiases

524,Brown, 567 A.2d at 546-­(1974); at308, supraState v.316U.S.
at the discretion ofsubject to limitationis47. This cross-examination

524,Brown, A.2d at 547. How­at 567suprav.judge.trial Statethe
atto makeopportunitynot be denied theever, maythe defendant

Brown, 524,at 567suprav.inquiry.level of Statea thresholdleast
Arsdall, at 679.547; suprav. VanDelawareA.2d at see

bar, never the chance togivenwasat the defendantIn the ease
of the divi-the terminationinquiry regardingmake this threshold

no in-The trial court allowedproceedings.motor vehiclession of
subject.on thequiry

without cita­argument,the State’sbynot persuadedWe are
of agree­allowed absent evidence sometion, need beinquirythat no

authorityThere is for theand the witness.the Statement between
an agreementlack of evidence of eithercompleteathatproposition

witness, onleniencyor an ofexpectationand thethe Statebetween
witness, limit the extent of cross-examinationmayof thepartthe

(8th112, 116770 F.2dWyrick,Warden v.allowed. Seeto berequired
States,(1985);Cir.), denied, Reed v. United 452474 U.S. 1035cert.

(1983).(D.C. 1982), denied,1173, 464 839 How­1177 cert. U.S.A.2d
the extent of cross-­ever, cases involved limitation ofboth of these

an bar.leniency,of not absolutegovernmenton the issueexamination
least, mayin of the beThus, a of bias favor Statesuggestionat the

trier of fact to determine themade, upit to theleavingappropriately
allegation.of such anweight

considerations, the trial judgeconstitutionalEven absent
in the State’s motion in limine. Thegrantingabused his discretion

of relevantof Evidence allow the exclusionRulesHampshireNew
substantially outweighed byvalue isprobative“itsevidence where

issues,of the or misleadingunfair confusiondanger prejudice,the of
time,delay,undue waste of or need­considerations ofjury, bythe or

N.H. R. Ev. evi­evidence.” 403. Theof cumulativepresentationless
theleniency sought bydue to governmentof biaspossibledence

AlthoughPeach not meet this standard.of doescross-examination
minimally the Stateonly probative, pro­perhapsthe evidence was

sought bythe evidence the desiredwhyas toargumentvided no
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cross-examination would be unfairly prejudicial, confusing, or mis-
Furthermore,leading, nor do we believe that it would be. a threshold

inquiry undulycould be brief and not burdensome to the ofinterests
fact thatjudicial economy. The the defendant was allowed to cross-

Peach on civil notexamine the action does render cross-examination
government leniencyon the issue cumulative. Although both lines of

bias,probativeare of twoquestioning they relate to dif-completely
ferent formotives bias. Whatever value theprobative defendant’s
cross-examination of Peach on the issue of government leniency

had,would have the State did not show that value was substantially
outweighed by counterveiling considerations.

weFinally, note that the defendant’s remaining argument on
appeal, that the State in its evidence,facts not inclosing argued is
not without substantive merit. In attempting explainto discrep­the
ancy between Peach’s trial testimony as to the distances involved

assertions,and his prior the State asargued follows:

“I would tosuggest you folks that the ability to estimate
sections of road in terms of hundreds of yards is not an in-
born trait with people. It is something that perhaps many
people have a deal ofgreat difficulty with. The Itraining

inreceived the Army as a forward observer involves partic-
thatularly particular skill.”

Clearly, this evidence,statement asserted facts not in see State v.
Lake, 820, 822, 1048, 1050125 N.H. (1984),485 A.2d and portionthis
of the State’s closing argument was improper.

Reversed and remanded.

and Thayer,Horton JJ., dissented; the others concurred.

Horton, J., dissenting: The crux myof disagreement on the dis-
positive issue in this case is my disagreement with the suggestion
that the State’s is, inclosing argument way,some at material vari-
ance with the “bill of particulars” found to inexist this case. I could
agree, assume,and will that a motion for such granteda bill was and
that a sort of negative bill of particulars came into existence when
the State said it had nothing to by wayadd of a particulars.bill of I
would agree objection,also anthat just prior to closing argument, to
notice of byintent the State to argue facts which are at material and
prejudicial indictment,withvariance an or with a bill of particulars
thereon, preservewould the issue for appeal. However, I am at a loss
to see how the argument of a hypothesis, well within the ambit of the
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founded, facts admittedbased, onfactuallyfar asand asindictment
a basis for reversal.objection, provideswithoutin casethe

particu­makes of a bill oftoday’s opinionthe usebyI troubledam
for the bill and thethe motionobjectnot tothe State didlars. Since

allits existence formotion, byare boundwethegrantedcourt
informa­whereappropriateA isparticularsbill ofproper purposes.

the defendantnecessary to protectisthe indictmentbeyondtion
intelligenthim to anprepareto enableandjeopardydoubleagainst

832,232,Court, 228, 208 A.2d106 N.H.defense, Superiorv.State
ofcompelto disclosurediscovery,for(1965); it is not appropriate835

id., legalwill or therely,Stateon which theof evidencethe details
Burgin,v.Statespursue,choose to Unitedmaythe Statetheories

(1980).(5th denied,Cir.), 449 1015 Use1352, 1359 cert. U.S.F.2d621
device, and thediscoveryas athe defendantbyof particularsof a bill

wayin the cavalier it was doneparticularsof a bill ofhandlingState’s
pages.on thesecase, spreadto the problemsin this leads

hypothesis.closing argumentthecorrectly describesmajorityThe
thespeedevidence of the oftestimony regardingrecountsThe State

(witness) the defend-between Peach andand the distancecarPeach
that the de-hypothesizesIt thenby Peach.ant at first observation

from the knownCalculatinglegal speed.at theoperatingisfendant
unchallenged simplean mathe-withassumptionunknownand the

totime from observationformula, at a hypotheticalit arrivesmatical
It advances the timeas a fact.arguedoes not thisThe Stateimpact.

from what is known or couldinferencelogicalone fair andasperiod
is, way,in no a determined factinferencesuggestedThisbe found.

allegedamount of time eachas “theofcapable being particularized
involved,” in the motion foract, requestedasor offenseoccurrence

into bind the State to thisonlyIt is not unfairof particulars.bill
within the ofcase; put purviewtototally illogicalit is alsoitsproving

hypothesisdoubt a factualbeyond a reasonableprovento befacts
exists. That hypoth-for which no evidenceassumptionon anrelying

crucial partfind. There is onejurythat the mustesis is not a “fact”
consideredonlyin and can bethat is not evidenceequationof the

not,Furthermore, it and is not sub-isargument,ashypothetically.
case, itas, Nor, theoryas a of the couldin the case.mitted evidence

621 F.2d atBurgin,the bill ofby particulars.have been compelled
inThus,, limited the bill ofby particularswas not1359. the State

argument.thismaking
cars,elements, distance between thethe initialOne of the known

trial, and this fact was not disclosedshortly beforewas redetermined
admitted, Al-objection,without at trial.It wasto the defendant.
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prosecutorialto trial would be good prac-its disclosure priorthough
particulars.”a fair of “bill oftice, by readingit is not thecompelled

time,motion, specific elapseddisclosure ofalthough requestingThe
of distance.specificno mentionmakes

reversal, I amthe stated for to con-Rejecting ground compelled
foralso the dicta alternative reversal.suggesting groundssider

of theThe first is the the trial court on motion in limineruling
ofthe defendant the to Peach the circum­denying right inquire

in motorreceiptinvolved his of a division of vehicles notice ofstances
Ifhearing majorityand its cancellation. thesubsequent necessary,

that, showing anyhold without a of relevance or offer of proof,would
rightthe defendant has a constitutional to raise the inference of pos­

bias ofsible a witness threshold at trial intoby inquiry any issue
may an inference isconceivablythat create of bias. This true no mat­

facts,how innocent no howter the known matter thelacking pro­
value,inproof andposed path may probativebe no matter how

inmaythe evidence be matters other than theprejudicial suggested
This is permittedbias. threshold even where there is aninquiry only

that the Stateunsupported powerinference could exert over a wit­
(1974) (defend­Alaska, 308,freedom. Davis v. 415 U.S. 317-18ness’s

to inrightant’s cross-examine overrides State’s interest certain
areas). The to supportauthorities seem such a theprocedure on

(6thbias, Garrett, 23,hint of States v. 542slightest United F.2d 25
(R.I.1976); Freeman, 1149,State v. 473 A.2dCir. 1153-54

1984), unless exists,it is no biasundisputed that United States v.see Be­
(5thnavidez, 1255, Cir.), denied, 1380,664 1262F.2d 671reh’g F.2d

denied, 1121, (1982),457cert. U.S. 1135 or if ample evidence expos­
possiblethe biasing put jury,has been before the see United States

(11thAlonso, 862, Cir.), denied,v. 740 F.2d 875 cert. 469 U.S. 1166
(1984); (9th1155, 1160United States Alvarez-Lopez,v. 559 F.2d Cir.
1977). IAlthough with this ofdisagree unsupporteduse inference

reexamined,would like Iand to see it cannot fault the inmajority its
case,of Inanalysis precedent. this the defendant made no claim of

right. pursuedsuch The matter was as a pure case of trial court
discretion. The sixth amendment claim is properly preserved.not

604,v. 607, 1079, (1990).Wisowaty,State 133 N.H. 580 A.2d 1081
Second, the thatmajority holds counsel for the State argued facts

evidence,in presumablynot to the material ofprejudice the defend-
was describingant. the difficultyCounsel that inpeople have esti-

mating distance. He that itsuggested does not come isnaturally and
skill,acquired mentioningan his training as a forward observer as

example.an The fact that counsel for the State was trained to meas-
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case, evi-to do with the is notnothingabsolutelyhasure distance
objec-nocase, The defendant madein or off the record.the ondence

Laliberte, 621, 621,124 N.H. 474 A.2dv.to the statement. Statetion
(1984). prejudice to the defendant.1025, There is no serious1025

(1987).1, A.2d 1385N.H. 532v. 130Bujnowski,State
should be affirmed.The verdictsI dissent.respectfully

Thayer, J., in the dissent.joins
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