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(MichaelArnold, Ramsdell,P. attorneyJohn D.general assistant
Howard,attorney general, and Mark E. assistant attorney general,

orally),on the brief and for the State.

defender,E. Duggan, Concord,James chief ofappellate and Bjorn
Lange, Hampshire Concord,New Public Defender ofProgram, by
brief, Mr. Duggan orally,and for defendant Kenneth Johnson.

Twomey Sisti Law Offices,& of Portsmouth {Alan J. Cronheim on
the orally),brief and for the defendant Anthony Pfaff.

P.A.,Kinghorn Maynard Jr.,& of (CliffordNashua R. Kinghorn,
brief,and L. MaynardSteven on the Mr.and forMaynard orally),

defendant Jason Carroll.

Thayer, In State,J. this interlocutory see RSAappeal by the
606:10, 11(d), we are asked to determine the of Newapplicability

1990)Hampshire’s statutes,capital punishment (Supp.RSA 630:5
(effective (hereinafter1,1991)until Jan. RSAreferred to as “former
630:5”) 1990) (revised 1991)1,and RSA 630:5 (Supp. effective Jan.
(hereinafter defendants,630:5”),referred to as “current RSA to the

Johnson, Pfaff,Kenneth Anthony and Jason Carroll.
23, 1990,JanuaryOn the defendants were charges,indicted on

alia, capital murder, 630:1,1(c)inter of 1990),RSA (Supp. for their
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Johnson, the wife of de-in the death of Sharoninvolvementalleged
motions,the andPursuant to defendants’fendant Kenneth Johnson.

J.) (1)ruled: that retroac-trial, (Murphy,Superiorto the Courtprior
would violate the State consti-of current RSA 630:5applicationtive

CONST,laws, N.H. pt.seeagainst retrospectivetutional prohibition
(2)I, 23; of current RSA 630:5 wouldart. that retroactive application

unlawful;the intent and hence andcontrary legislature’salso be to
(3) for-proceduresof the undercapitalthat enforcement punishment

the defendants would violate the defendants’againstmer RSA 630:5
theby jury, equal protectionto trial to underrightsconstitutional

now from theseappeals rulings,due The Stateprocess.law and to
we affirm.and

has thatHampshire Legislature provided person“[a]The New
630:1,by death.”may punisheda murder be RSAcapitalconvicted of

1, 1991, the State intends to theJanuaryIII. As of whenever seek
a a murder itperson facing capital charge,death penalty against

inset out current RSA 630:5.proceduresmust initiate the detailed
revision of the less detailedprovision representsThis an extensive

630:5, inin which were effect whenprocedures found former RSA
In appeal,the were indicted. this we are not asked todefendants

the of the deathquestion penalty’s constitutionality,address broad
rather, un-its whether the revisedassuming validity, proceduresbut

against particularder RSA 630:5 are enforceable these de-current
In responsefendants. to the State’s assertion that these revisions

case,in this the defendants that such anapply argue applica-should
be and thus to theretrospective contrary legislature’stion would

Constitutions,and FederalHampshireintent and to the New see
Const,Const, 23;I, I, §N.H. art. U.S. art. 10. “It ispt. unnecessary

to constitutional arguments]for us address because rules of[the]
statutory construction RSA torequire apply pro-[current 630:5]

Daneault, 267, 271,LaBarre v. 123 N.H. 461 A.2dspectively only.”
(1983).89, 92

1,1991,Januaryfor its effective date of current RSAExcept
630:5 is it apply prospectivelysilent as to whether should or retro­

rule that statutes are to bespectively. general only applied pro­The
100,287, 289,v. 123 N.H. A.2dspectively, Theodosopoulos,State 461

698,(1983); Proulx, 700-01, 723,Mihoy102 v. 113 N.H. 313 A.2d 725
(1973), by againstis further buttressed a presumption retrospective

when the statute affects aapplication party’s rights,substantive
(1984).Patten, 413, 417, 190,v. N.H.Norton 125 480 A.2d 193 This

however, reverses when the statute is topresumption, determined
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Id.; La­of a see alsorights party.or remedialproceduralonlyaffect
271-72, 461 Thus, toat 92. our turnsBarre, inquiryA.2d123 N.H. at

or,RSA 630:5 affects substantiveof whether currentthe question
rather, ofrights the defendants.procedural

630:5, thethe determination ofupon jury’sformer RSAUnder
ofthejudge proceed sentencing phasewould toguilt, thedefendant’s

that was630:5, juryII. It this theduring phaseRSA wasthe trial.
be towhether the defendant should sentencedto determineasked

in-givenwas broad latitude toAlthoughat the StateId. IV.death.
II,atsentencing,relevant to id. a defendantanytroduce evidence

thebyto without a unanimous findingbe deathcould not sentenced
was Id.seven statutory aggravators present.at least one ofthatjury

11(a), IV.at
under current RSA 630:5.applyalsoprinciplesThe same basic

in orderunanimously statutory aggravatorsmust findjuryThe still
death, statutory ag-to but now at least twoto asentence defendant

found, mit-against anyand must bethey weighedmustgravators be
alsomay Id. at IV. The current statutefactors which exist.igating

statutory juryto theprove aggravatorsthe to therequires State
III.doubt. atbeyond a reasonable Id.

State, however, applica-burdens for theincreasedDespite these
inaffects the defendants’adversely rightsof current RSA 630:5tion

Now, if jurythe finds either thatsignificant way.one and substantive
planning premeditation,”“after andthe offense occurred substantial

630:5, VII(f),RSA that victim was particularly“[t]hesee current or
onvulnerable,” VII(g), relysee at it thesemay statutory aggrava-id.

in that death.tors the defendants be sentenced torecommending
630:5, notstatutory aggravatorsformer RSA these wereUnder

recommending Compareas a for the death sentence.available basis
630:5,11(a) 630:5, VII(f),with RSA Because(g).former RSA current

provides statutory grounds uponcurrent RSA 630:5 two new which
a that themay possibilitythe State seek the death there ispenalty,

because circum-punishmentdefendants now face ofmay capital
the statutorystances which could not have served as basis for such a

under RSA apenalty former 630:5. Such increases thepossibility
likelihood of of the death and can be con-imposition penalty hardly

inor remedial its theprocedural impactsidered on defendants.

expressionFaced with a no leg­statute that contains of the
andretrospectivelyislature’s intent that it be that also hasapplied

defendants,ofan and on the theimpact rightsadverse substantial
with that “thesuperior legislaturethe court’s conclusionagreewe
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did not intend current RSA toapply occurring[that 630:5] incidents
Thus,prior to its effective date.” the State’s forargument retroac-

of Intive current RSA 630:5 fails. view of ourapplication holding,
parties’the constitutional issues to thepertaining retrospective ap-

LaBarre,of current RSA 630:5 are rendered moot.plication See 123
271, 461 92.N.H. at A.2d at

court, that,superiorAs it the arguesdid before the State also
630:5,ofapplicabilityabsent the current RSA the defendants are

630:5,subject former which forthto RSA sets the capital punishment
at the timeprocedures existing allegedthe murder occurred. In per-

part,tinent this statute provides:

“I. At the of all capitalconclusion cases of murder and after
court,of andargument proper chargecounsel from the the

jury shall retire consider a of guiltyto verdict or not guilty
of punishment.without consideration

If aII. the returns verdict ofjury guilty, the court shall
theresume trial and conduct a pre-sentence hearing before
atjury onlythe which time the shallissue be the determina-

punishmenttion be imposed, mayof to at which evidence be
matterpresented anyas to that the court deems relevant to

sentence, including the orfollowing aggravating mitigating
circumstances: . . .”

Former RSA 630:5.
The that,trial court with the anddisagreed State ruled based on

the above thelanguage, statutory punishment procedurescapital do
murder,not in casesapply where defendants toplead guilty capital

removingthus the of the apenalty guiltythreat death upon plea.
statute,Under of theinterpretationthis the facedefendants the di-

lemma of between their achoosing waiving rightconstitutional to
jury bytrial pleading guilty, thereby subjecting themselves to a max-
imum punishment imprisonment,of life or their aasserting right to
trial, ifwhereupon, guilty, theyfound be asubjectcould to maximum
punishment of court,death. to trialAccording the such a choice vio-
lates the defendants’ constitutional to duerights process equaland
protection.

On appeal, the State asserts that trial interpretationthe court’s of
State,the is instatute error. toAccording the the statute applies to

defendants,all of theyregardless pleadwhether orguilty are found
thus,and,guilty by jury,a there nois constitutional violation. In

conclusion,this thereaching State maintains that former RSA 630:5
therefore,and,is weambiguous, pertinentshould examine the case
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the legislature’sdeterminein order tohistorylegislativeandlaw
630:5,RSA theof formerinterpretationthe State’sintent. Under

to exclude defend-statute appearsin that thelies the factambiguity
murder, jurya torequireswhile itcapitaltoplead guiltyants who

RSAmurder.” Formercapitalin ofa “all casesverdictconsider
could not have beensuch a resultmaintains that630:5,1. The State

furtherlaw. The Statecasepriorit contradictsintended because
history of formerlegislativethecase law andthat thismaintains

authoritylimit the trial court’stono intentionRSA 630:5 reveal
court’sRelying on thisguilt.his or heradmitswhen a defendant

(1915),6, and its ownN.H. 95 A. 670Comery, 78in State v.decision
for-statutes that precededcapital punishmentof theinterpretation

pleadswhen a defendant630:5, asserts thatRSA the Statemer
amurder, is toempowered impanelthe trial courtto capitalguilty

We disagree.sentence.of the defendant’sfor a determinationjury

a defendant whopermita statute cannotIt settled thatis well
murder to sen­of becapitaland is convictedjuryinsists a trialupon

to thedeath, guiltywho pleadsa defendantallowingtenced to while
a selec­of such a sentence. Suchtheescape possibilitysame crime to

torightchills the defendant’sneedlesslyprovisiontive death penalty
ainnocence, toaccompanying rightas well as thehis or herassert

and the Federal Consti­trial, our Statejury under both Constitution
Const, Y,I, 15; VI.tution, CONST.amends.pt.N.H. art. U.S.see

athe of the accused toplaced upon rightsuch burden can be“[N]o
8, 671; v.also Statesat 95 A. at see Unitedjury Comery, supratrial.”

(1968). “[w]here,Jackson, 570, Accordingly, pur­582-83390 U.S.
uponis con­statutory penalty imposedsuant to the deathprocedure,

trial, is imposeda of not and a but notfollowing plea guiltyviction
isa of that statute unconstitutional.” Stateplea guilty,when there is

(1981).478, 922,469, 627 P.2d 926 It fol­95 Wash. 2dFrampton,v.
then,lows, of former RSA 630:5 must focusinterpretationthat our

astatute a that allows defendantprovides procedureon whether the
trial,a to be the deathforgoes givenwho or otherwisepleads guilty,

penalty.

‘“this court is thequestions statutory interpretation,On of
inexpressedas the wordslegislaturefinal arbiter of the intent of the

State v.Employees'as a whole.’” Ass'n Che­of a statute considered
(1979)775,822, 826, A.2d 777 (quoting City119 N.H. 409ney, of

(1979)).363,PELRB, 725, 727,119 N.H. 407 A.2d 364 WeConcord v.
the ofby considering plain meaningour examination the wordsbegin

common and ofaccording approved usagein the statute to theused
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Smith, 449,21:2; v.the RSA Town 131 N.H.language. of Wolfeboro
(1989).452, 755, aplace556 A.2d 756 We will not literal interpreta­
doingtion on a when so removes it from the context of thephrase

Harris, 394, 395, 253whole, 830,ex rel Fortin v. 109 N.H. A.2dState
(1969), nor we construe a statute as unconstitutional830-31 will

construction, Lee,it is of a constitutional White v.where susceptible
(1983),69, 77-78, 849, will modify124 N.H. 470 A.2d 854 but we not

face, Cremin,the that is on itsmeaning plain Appealof a statute of
(1989).480, 483, 1298, statutory131 N.H. 554 A.2d 1300 Where lan­

guage is clear and there is no need to examine theunequivocal legis­
lative for further illuminationhistory legislature’sas to the intent.

346, 351,Chroniak v. Investment 133 N.H. 577 A.2dCorp.,Golden
(1990).1209, 1213

Our of the oflanguageexamination former RSA 630:5 leads
us to the conclusion that the State’s of the statuteinterpretation is

The of former 630:5 is clearlanguageerroneous. RSA and unam­
biguous. explicitly requiresThe statute a verdict of guilty by “the
jury,” authoritybefore the court has the tosuperior proceed to the

determination “thecapital punishment by jury.” Upon theexamining
630:5, weplain language of former RSA conclude that the statute

wherebydoes not a a defendantprovide procedure pleadswho guilty
capital subjected penalty.to murder can be to the death As earlier

indicated, capital punishmentsuch a selective statute adversely af­
the process rightsfects defendants’ due under both our State Consti­

bytution and the Federal Constitution theirneedlessly chilling right
Jackson,to not and to have a trial. Seeplead guilty jury 390 U.S. at

582-83; 8,N.H. A.Comery, 78 at 95 at 671. Consequently, we hold
that former RSA is on630:5 unconstitutional its face.

We are also from the State’sprecluded accepting ofinterpretation
the of inby 630:1,statute virtue the found RSA III. Al-language
though subjectRSA 630:1 a intent tosuggests legislative all persons
convicted of incapital penalty,murder to the death order to imple-

intention,ment that we must look to former RSA 630:5 as the stat-
proceduralute’s In provisionthis theprovision. legislature was

explicit “the returns a verdict of thejury” guilty, superior—when
court shall with a after whichproceed presentencing hearing “the
jury imposed.”shall retire to determine the to bepunishment See

II,630:5, I, Thus, any apparent ambiguityformer RSA IV. created
630:1, III inby by plain languageformer RSA is resolved the former

inby languageRSA 630:5. We are bound the used the statute asplain
Chroniak, 351,a 577 at 1213. When awhole. See 133 N.H. at A.2d
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a courtpunishment,an appropriatemeasured aslife isdefendant’s
is ob-every safeguardto insure thatsensitivebe particularlymust

478, 627 at 926.2d at P.2dWash.Frampton, 95State v.served.
is in itsa punishment uniqueasno that deathis question“There

153,428 U.S. 187Georgia,v.irrevocability.” Greggandseverity
thatabsolutelymust certain(1976). legislature betheAccordingly,

alegislating punish-intention whenitsclearly implementlawsits
penalty.as the deathment as serious

however, that former RSAthat a conclusionargues,The State
this court’s deci-contrary priortowould beis unconstitutional630:5
(1915),6, A. the pre-95 670 wherein 78 N.H.Comery,sion State v.

In Comery,addressed.under wasissue considerationpresentlycise
671, theto determine7-8, A. at court was askedat 95 thissupra

in of thelighta 1903 statutecapital punishmentofconstitutionality
adid not to defendantapplythat the statuteassertiondefendant’s

ComeryThe statute at issue inmurder.capitalwho topled guilty
that:provided

in degreeof the first shall bepunishment“The murder
as the jury maydeath or for life determineimprisonment

If in.... of murderjury respondent guiltythe shall find the
shall lifepunishment imprisonmentthe first the bedegree,

words,unless shall to their verdict the withjurythe add
punishment.”capital

1903, us, inin theLaws 114:1. As the case now before defendant
subsequentlywas a statute that had beenComery prosecuted under

amended. in order to include the pro­The 1903 statute was amended
vision, murder in first ... theplead guilty degreehe shall of the“[i]f

may jurycourt submit to a so that aquestion punishment”the of
be topled guiltydefendant who to murder could sentencedcapital

1915, inLaws 65:2. The as theComery,death. defendant defendants
on aappeal, variety arguments supporthere raised of to his position
he allthat of the death“escape[d] possibility penalty” by pleading

8, court,guilty. supra however,at A. at 671. TheComery, 95 dis­
hiscounted the thearguments by focusing on section of 1903 statute

which stated of inpunishmentthat murder the first degree“[t]he
”be death life asimprisonment jury mayshall or for the determine.­

added).10,Comery, supra (emphasis95 A. 673 to theAccordingat at
court, inComery plea “[t]hisa situation declaration is all that is

the a jury uponneeded to authorize court to withproceed ques­[the
10, Thus,of at 95 A.capital punishment].” Comery, supration at 673.

statute,expressbased on the words of the the 1903 law inter-was
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authoritythe trial with the topreted providing impanelas court a
jury question punishment,to determine the of ashould defendant

isplead guilty cápital significant Comeryto murder. It that the court
that provision,further later as the formexplained “[t]he to of the

verdict, in jury passis terms limited to cases where the theupon
issue of and has no to a likeguilt, case the one atapplication bar
where guilt Comery supra.is admitted.” This isprovision compara-

630:5, Therefore, statutoryble to former RSA II. the provision ex-
in aplicitly upon situation,relied did excludeComery pleanot.

did a jurybecause the statute not verdict to be inrequire rendered
order for the defendant to be sentenced to death.

contrast,In former RSA 630:5 has no such permissive provision
which can theinterpreted imposingbe as death sentencing pro-

Rather,cedure in situations. theplea statute onlyconsiders those
incases fact ajurywhere a renders verdict of Norguilty. anydoes

chapterother section of former RSA 630 acontemplate procedure
which the trial courtenables to sentence to death the defendant who

guilt. stated,admits his or her As we itpreviously may be argued
630:1, III,that former RSA which provides personthat con-“[a]

death,”victed of a murdercapital may punished by suggestsbe that
defendants,the to all theystatute whether are convicted aapplies by

However,jury or ownupon their admission. only former RSA 630:5
provides by the deathprocedure maythe which sentence be ren-

statute,dered. the which provided procedureUnlike 1903 a to be
cases,used in death 630:1 doespenalty RSA not address the pro-

cedure implementedto be in cases. inlanguagesuch The former
exclusive;RSA ischapter explicitly630 it implements the sentencing

whenprocedure only bya conviction is determined “the jury.”
Courts righthave no to redraft to itlegislation make conform to an

fairly expressedintention not therein.” Ahern v. Laconia Country
Club, (1978).Inc., 623, 625, 587,N.H. A.2d Therefore,118 392 588 the
statute now under consideration does not aprovide procedure for

penaltythe death when a defendantimposing pleads guilty, and re-
liance on the statute in1903 construed cannotComery provide what
the legislature1977 failed to when itprovide enacted former RSA

Jackson,630:5. See 390 atU.S. 579-80.
We note in thatpassing prior to the ofenactment former RSA

630, (1955),chapter RSA 585:4-5 repealed 1974, 34:12,see Lawsby
after, 630,as well as see current chapter legislatureRSA the explic-

itly the use of a juryauthorized to determine appropriatethe sen-
tence when defendant pleda toguilty capital murder. As we

earlier,indicated the in former RSA 630:5 is solanguage clear and
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of it as pro-interpretationthe State’sacceptwe cannotthatexplicit
whether the deathdeterminejuryof a toimpanelmentfor theviding

mur-capitaltoplead guiltythose whobe onimposedshouldpenalty
on itsis unconstitutionalTherefore, hold that the statuteweder.

inan omission formerto correctactedlegislaturetheface. Whether
630:5 is of little conse-RSAit enacted current630:5 whenRSA

tooughtwhat the legislatureis notbefore usquestionquence. “[T]he
did,itstatute but what asformer]when it enacted [thehave done

625,Ahern, 118 N.H. atstatute itself.”in the words of theexpressed
392 A.2d at 588.

affirm and remand.weAccordingly,

and remanded.Affirmed
All concurred.
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