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of it as pro-interpretationthe State’sacceptwe cannotthatexplicit
whether the deathdeterminejuryof a toimpanelmentfor theviding

mur-capitaltoplead guiltythose whobe onimposedshouldpenalty
on itsis unconstitutionalTherefore, hold that the statuteweder.

inan omission formerto correctactedlegislaturetheface. Whether
630:5 is of little conse-RSAit enacted current630:5 whenRSA

tooughtwhat the legislatureis notbefore usquestionquence. “[T]he
did,itstatute but what asformer]when it enacted [thehave done

625,Ahern, 118 N.H. atstatute itself.”in the words of theexpressed
392 A.2d at 588.

affirm and remand.weAccordingly,

and remanded.Affirmed
All concurred.
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L.Ransmeier & of Concord Perin on the briefSpellman, {Diane
orally), plaintiffs.and for the

Nourie,& of Manchester F.Wiggin Jeffrey{Doreen Connor and
brief,B. on the and Ms. Connor for the defendantorally),Osburn

David James.

P.A.,Bouchard & ofMallory Manchester C. Catalano{Catherine
brief,on the orally), Fayeand Kenneth Bouchard for the defendant

James.

Batchelder, J. This isappeal from a dismissal of a negligence
injuriesforbrought personal by plaintiffaction sustained the Fred-

Goodwin,erick W. and a loss of consortium claim theby plaintiff
evidence,Gertrude E. Goodwin. At the close of the plaintiffs’ the

{Dickson, J.)bycase was dismissed the Court aSuperior upon writ-
order, inten which the court concluded that there was no ofduty care

byowed the defendants to the Frederickplaintiff Goodwin. It is from
ruling plaintiffs appeal.this that the We affirm the court’s ruling as

Fayeto the defendant James and reverse its to theruling as defend-
James,ant David for the reasons that follow.

22,1984,David James awoke on a at his inJanuary Sunday, home
Union, to find that the outside wastemperature twenty-six degrees
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start,Luv, and he solicitedtruck, would notChevyaHiszero.below
Goodwin wasGoodwin.Frederickneighbor,friend andof hishelpthe

Shan-Farrington and oneoneguests,in of twocompanytheat home
bycarin his ownstartingGoodwinhad assistednon, of whomboth

Goodwin agreedvehicle.from the Shannoncablesjumperthe use of
andby Farringtonin enterprisethejoinedand wasto Jameshelp

resi-fact, them to the Jameswas, in who droveIt ShannonShannon.
car,in a Ford LTD.hisdence

theby usingto start the truckwas madeattemptAn unsuccessful
was thenThe truckShannon automobile.cables from thejumper

that it could behighway,to the sogaragefrom itsmanuallypushed
operatorit truckLTD while thepushthe Fordby havingstarted

stroke.engine compressionthe on itsthe clutch to firereleased
through-to the truckFaye operatehis wiferequestedDavid James

course,and, postassumed her at thein due shethe maneuverout
LTDhis Ford tobroughtthenwheel of the truck. Shannonsteering

Becausepushing operation.theof the truck to commencethe rear
LTD than the of thehigher bumperFord wasthe of thebumper

truck, weighthood of the Ford to addDavid James climbed onto the
weightHis alone was insufficientalign bumpers.in order to the two

byalmost Far-joined immediatelywaspurpose,for the and he
insufficient, theylikewise andTheir combined wasrington. weight

hundredGoodwin, who threejoined by weighed approximatelywere
The of the three men on the hood was suffi-pounds. weightcombined

bumpers.the twobringcient to about contact between
truck,to the David JamespushWhen the Shannon vehicle started

rear aspectwere onto the of the hood whereFarrington holdingand
bodyof near the forthe area the automobile well the wind-joinsit

This and a measure ofwipers. gave securityshield them a handhold
time, Goodwin,At who was located morestability.and the same to-

hood, wasleading edge holdingthe of the onto the closed tail-ward
Goodwin stop holdingof the truck. James told to ontopickupgate

truck, his hold After hethe and Goodwin released and leaned back.
so, onanythingdid Goodwin did not hold onto the car.

testified that James a hand to Shannongave signalGoodwin David
the truck his car. Aspushing proceededto with the vehiclesbegin

distance,the for a the truck’salong highway engineshort started
Mrs. James from therunning, pulled awayand Shannon vehicle. She

that, mirror,through her side view she could seelookingtestified
car,on the hood butFarrington sitting of the that she was not able to

Goodwin. Almost after the as theimmediately parted,see vehicles
away,drove Goodwin fell forward and to the right, landingtruck
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time,upon highway.the At that runhe was over by the Shannon
vehicle, giving injuriesrise to the whichfor the plaintiffs seek dam-

in thisages litigation. The record reveals that the defendant David
James, in response questionsto about the safety of the push-whole
ing operation, testified that he knew at the time that it was “a bad
safety idea.”

evidence,At the close plaintiffs’of the the defendants’ counsel
each made oral motions for a directed verdict. The trial court

the motionsgranted order,and later issued a written Inorder. its the
that:court stated

“Considering the foreseeable risk and the ofrelationship
the parties, the Court finds no of care atduty all theseby
defendants for the benefit of these plaintiffs. The plaintiff,

Goodwin,Frederick was not ordered or asked to on theget
hood of the Shannon vehicle. He did so Ifvoluntarily. he was

a duty, dutyowed the owed him was by Daniel Shannon [the
LTD], defendants,driver of the Ford not the David and Faye

James.”

inpresentedThe issue this case is whether the trial court inerred
granting the defendants’ motions for directed verdict based on its

thatdetermination the defendants did not owe plaintiffthe Fred-
erick Goodwin a ofduty care. The plaintiffs argue that it was fore-
seeable that Frederick Goodwin would injuredbe aas result of the

conduct,defendants’ and that the defendants therefore owed him a
ofduty care. to theAccording plaintiffs, this duty of care byarose

virtue of the following facts: the whole pushing operation was orga-
benefit;bynized the forJameses their own David James signaled the

start of the operation; he knew that Goodwin was not securely seated
on the car and would have realized that Shannon’s view would be

byobstructed the three car;men on the hood of the finally,and he
admitted that activityhe knew this particular was unsafe. The de-
fendants, on hand,the other maintain that it was not reasonably
foreseeable that their conduct would result in injury to Frederick
Goodwin.

A motion for maydirected verdict be granted only if the
determines,trial court consideringafter the evidence and construing

all inferences favorablytherefrom most to the non-moving party,
that no jurorrational could conclude that the isnon-moving party
entitled to any relief. v. Public N.H.,Vincent Serv. Co. 129 N.H.of
621, 624, (1987).397,529 A.2d If398 the evidence is on aconflicting

issue,material then the motion must be denied. Morrill v. Tilney,
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(1986). case,293, In the773, 778, present295519 A.2d128 N.H.
a riskcreated such foreseeable ofconduct“whether the defendants’

a dutywere under to avoidto the .. . that defendantsplaintiffharm
byin firstto be determined the instance thequestionit” is a of law

832, 834-35, 207, 209N.H. 379 A.2dJoyce,court. v. 117Paquettetrial
(5th 1984).37,§(1977); atProsser and Keeton on Torts 236 ed.

on a motion for directed ver­rulingwill the trial court’supholdWe
the conclusion that the trialsupports [court]dict “when the record

jurorin that rationaldeterminingabuse discretion nodid not [its]
Vincent, 625,at 529non-moving party].” supracould find the[for

atA.2d 399.

In anegligence, plaintifforder to recover for must show
duty, bythat “there exists a whose breach the defendant causes the

to recover.” Rounds v. Standexinjury for which the seeksplaintiff
(1988).71, 76, 98,International, A.2d 101131 N.H. 550 Whether a

risks,in ifdepends any,exists a case on what areduty particular
Sullivan, 335, 342,reasonably McLaughlinforeseeable. v. 123 N.H

(1983).123, liability,461 A.2d 127 The rule of tortgeneral assuming
is that a defendant willliability inapplicable,that strict is not be held

reasonablyfor if he could not foresee that his con­negligenceliable
in or if his conduct ininjuryduct would result an was reasonable

Vincent, 624,supraof what at 529 A.2d atlight anticipate.he could
(Second) (1965).398; § The conceptRestatement of Torts 289 of

in this from v.foreseeability applied originates Palsgraf LongState
(1928).Co., 339, N.E. 99Island Railroad 248 N.Y. 162 It provides

that toperson may ‘only foreseeablybe liable those who are“[a]
endangered by only respectconduct and with to risks[his] those or

dangerous.’”hazards whose made the conduct unreasonablylikelihood
Merrill, 647, 651, 406 (1979)300, 303v. 119 N.H. A.2dCorso

JAMES,2 THE LAW 18.2,§F. HARPER & F. OF(quoting TORTS at
(1956)).1018

PalsgrafWhen Helen her ticket from thepurchased Long Island
Beach,RockawayRailroad to to she inCompany go set motion the

judicialand analysiscircumstances ultimate which led to a concep-
that, terms,tual observation when reduced to its simplest becomes

at the same time both law and literature: risk“The to bereasonably
perceived duty obeyed, relation;defines the to be and importsrisk it
is risk to another or to others within the range apprehension.”of

344,Palsgraf, 248 N.Y. at 162 N.E. at 100.
remembered,Helen it will bePalsgraf, stood upon a station plat-

ofform the IslandLong CompanyRailroad at a time when a guard
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a man in the mov­boardingendeavored to assistdepartingon a train
340-41, 162 at In proc­train. Id. at N.E. 99. theing acceleratingand

iness, wrapped newspapera which felldropped packagethe man
341,tracks. Id. at 162 N.E. at 99. The package,the railroadupon

fireworks which onguard, explodedto the containedunbeknownst
and concussionensuing explosionwith the Id. Theground.contact

striking injuringover on the and thetip platform,caused scales to
languageId. The of Chief Justice CardozoPalsgraf. flowingplaintiff,

apparent eyein terms of hazards to the ofopinion speaksin the
toduty necessary any findingand as a antecedentordinary vigilance

inthe acts of the train limited toFinding guard scopeof negligence.
seekingassistance to the man to board the trainthe ofrendering

(thebest, man’sand, respect propertyat act with to thenegligenta
dutycourt found no owed to the onPalsgraf plaintiffthepackage),

345-47,the facts it. Id. at 162 N.E. at 100-01.before
that the trial court thecorrectlyThere is no dismissedquestion

Mrs. James wasagainst Faye merely play-claims James.plaintiffs’
andbythe her husband had no connection withing requestedrole

anyfor assistance or of theoriginal request judgments,either the
inher husband and the others the de-involvingdecisions or actions

injurieswhich led to the sustainedenterprise byof thevelopment
Moreover, that,she un-the Frederick Goodwin. testifiedplaintiff, up

accident, not know that Goodwintil the time of the she did was sit-
the Ford LTD.ting on the hood of

however, asdifferently, pertainsWe view the situation it to
soughtJames. James out Goodwin for assist­the defendant David

intruck, Fayein his wife its operation,ance the directedstarting
the levels and took tobumper steps rectifyobserved the mismatch of

his own on the hood of the Shannonby placing weightthe problem
Farringtonthe assistance of andwillingly acceptedvehicle. He then

hood,the Shannonweightas added their to vehicle’stheyGoodwin
in the more on the Shannon vehi­perilous positionobserved Goodwin

handhold,cle, himmeaningfulwithout a and directedwhere he was
alongthe truck. David James knew all thatto remove his hand from

safetythe entire was “a bad idea.” Unlike the situationundertaking
in the conduct toleading ultimatelyit to us thatPalsgraf, appears

whichinjuries objectively ap­hazards wouldpresentedGoodwin’s
Three adult men crowded onpear eye ordinary vigilance.to the of

withoutthe hood of a vehicle hazard evenmoving present enough,
record,the that the had noplaintiffthe added factors inferable from

the LTD ob­handhold and that the vision of driver of the Ford was
anyto the extent he had vision at all.meaningfulscured
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We therefore hold that the facts of this case warrant the
finding of a ofduty ordinary care on the ofpart David James to the
plaintiff Frederick Goodwin. Such a isholding consistent with other
cases which have recognized that owner operator“[t]he or of a
stalled or otherwise disabled motor vehicle is generally obliged to
exercise andordinary reasonable care to avoid injury to one assist­

him ining theextricating automobile from its predicament____” See
Annotation, Liability Owner or Operator Automobile For In-of of

tojury One inAssisting Extricating or Starting His Stalled or
Car, (1965).780,Ditched 3 A.L.R. 3d 782 Accordingly, we reverse the

court’s dismissal of the case against the defendant David James and
remand it to the trial court for further proceedings, that thenoting
plaintiffs are juryentitled to have a determine whether the defend-

manner,ant breached his induty, and what and that the defendant
will have available at trial such andstatutory common law defenses
as the trial court determines are available to him.

in part; reversed inAffirmed
part; remanded.

All concurred.
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