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disbarred, and, ofat the endherebyisD. AstlesBertram
New Hamp­to thefor readmissionthis courtmay petitiontwo years,

for applicantsthen-existing requirementsbar, subject to allshire
Sup. 37(2)(d). to theregardWithR.See Ct.such admission.seeking

matter, thethisprosecutingandinvestigatingofcostsCommittee’s
themsavedto the Committeehis admissionsthatarguesrespondent

that, hence, heandinvestigation,in their laterexpenseandtime
re­that thefindingWe disagree,costs.assessed thesenot beshould
byincurredof coststhe assessmentwarrantsmisconductspondent’s

matter, reimbursethat heand orderin thispursuingthe Committee
37(16).atcosts. See id.for thosethe Committee

So ordered.

sit;Horton, J., concurred.did not the others
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Gardner,Murphy, Graham and of Newburyport, Massachusetts
(Donna Gardner on the brief and orally), plaintiff.for theDiStefano

Beaumont, P.A., (BernardCampbellMason & of Salem H. Camp-
bell on the orally),brief and for the defendant Connecticut National

Co.,Mortgage Inc.

Batchelder, plaintiff, Cynthia DeLellis,J. The appeals from
J.)an (Mokl,order of the Superior Court granting defendant Con-
(Connecticutnecticut Co., National)National Mortgage Inc.’s mo-

tion to dismiss her wrongful forforeclosure action lack of standing.
that,She maintains as a Burke,creditor ofjudgment Pamela the

mortgagor upon foreclosed,whom Connecticut National she has
standing to assert Burke’s cause of action for wrongful foreclosure
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andsubrogation,process,trusteeequitableofon the theoriesbased
holding ofthat theFurther, arguesplaintiffthetrust.constructive

536, A.2dN.H. 495126Corp.,Developmentv. FinancialMurphy
ofcreditorsinclude foreseeable(1985) toextendedbeshould1245

the dutiesbank owesforeclosingato whompartiesasmortgagorthe
ruling.trial court’stheWe affirmfaith.goodanddiligenceof due

joint appli-aBurke filedPamelaand24,1987, the plaintiffJulyOn
ofSavingsInstitution forthe Provident$52,700 witha loancation for

(Provident). ProvidentMassachusettsAmesbury,andSalisbury
by theestate ownedby realloan, was securedwhichthegranted

turn, BurkeInto Burke.proceedslent theplaintifftheandplaintiff,
loan “wasstated that thein which shenotesignedaplaintiffthegave

for all pay-I totally responsibleamandbusinessmy purposesfor
MA.”Amesbury,Savings,ForInstitutionto The Providentments

shepropertytoimprovementsformoneytheusedapparentlyBurke
Hampshire.in NewKensington,owned

National, the suc-loan from Connecticutout anotherBurke took
2,Provident, 1987. Thison Novemberofby consolidationcessor

on$202,500, by mortgagealoan, was securedin ofthe amount
in thea of salepowerwhich containedKensington propertyBurke’s

ofby Septemberboth loanshad defaulted onBurkeevent of default.
13 bank-7, 1988, voluntary chapterashe filed1988. On September

unaware that Burke hadthe plaintiff,Thereafterruptcy petition.
in anagainst Burkeassumpsitfiled a writ ofbankruptcy,forfiled

her.debt Burke owedto recover theattempt
1988,23,and, on November re-requestedNationalConnecticut

bankruptcyfrom the code’sbankruptcythe courtceived relief from
Aproceedings.foreclosurebeganandstay provisionsautomatic

was scheduled for De-Kensington propertysale of theforeclosure
479:25, II (Supp.to RSA30, 1988, 11:00 a.m. Pursuantcember at

the sale to all who1990), partiesNational notice ofgaveConnecticut
thirty daysrecorded at leastthat werepropertyheld liens on the

parteobtained an ex at-the hadAlthough plaintiffbefore the sale.
notice of the foreclosuregivenwas nottachment on the sheproperty,

23,sale, not until Decemberwas recordedbecause the attachment
1988, the sale.only daysseven before

enjoin the sale. TheBurke, attempted Superiortomortgagor,the
J.) min-injunction seventeenapproximatelyissued an{Gray,Court

Nationalbut didbegin,was about to Connecticututes before the sale
inorder time to the sale.postponethe court’snot receive notice of

boughtbidder at the sale and theonlywas theNationalConnecticut
thefrom sale.$232,125. proceedsNo excess resultedproperty for
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The aplaintiff filed foreclosure action onsubsequently wrongful
30, action,May 1989. National moved to dismissConnecticut this

that legal duty plaintiff,it owed no to the and thatarguing plain-the
15,standing. hearingtiff therefore had no After a held on September

J.)1989, (Mohl, motion,the grantedCourt Connecticut National’s
that it not v.ruling Murphy Development Corp.,did read Financial

1245,536,N.H. 495126 A.2d
“to the toduty beyond mortgagor provideextend a protec-
tion to creditors the Nor does this findmortgagor.of Court
that subrogated rightsDeLellis is to Burke’s athrough the-
ory of sheequitable subrogation or that is entitled to an

theory,accounting on a constructive trust as no orfiduciary
relationshipconfidential existed between DeLellis and Con-

necticut [National].”
The court also the for Inplaintiff’sdenied motion reconsideration.

meantime, dismissed,the wasbankruptcyBurke’s and thepetition
a Burke inplaintiff judgment againstobtained the amount of

$55,115.86.
below;appeal, plaintiff presents argumentsOn the the same made

namely, that standing rightsshe has to assert Burke’s Con­against
necticut National on the theories equitablebased of trustee process,

trust,subrogation, and constructive well as the Mur­holdingas of
v. willphy Development Corp.Financial We ofsupra. address each

turn,inargumentsthese thebeginning plaintiff’swith equitable
processtrustee to determine whether sheargument, sufficientlyhas

to claimdemonstrated her relief. v.right OssipeeSee Auto Parts
Bd.,Ossipee 401, 403-404,134Planning 241,N.H. 593 242A.2d

(1991).
plaintiffThe thatmaintains Burke has a cause of action against

National for wrongfulConnecticut foreclosure which aconstitutes
in may attach,“chose action” usingthat she trustee process under

512, inchapter satisfyRSA order to the debt Burke owes Sheher.
to haveappears argumentmade this theduring hearing held on Con-

dismiss,necticut National’s tomotion thus forpreserving the issue
National, hand,Connecticut on otherappeal. the thatcontends

potential -wrongfulBurke’s foreclosure claim does not constitute
thatproperty statute,is attachable under the processtrustee RSA

chapter 512.

is aprocess statutoryTrustee procedure by which a judg­
creditor,ment in to a himsatisfy debtor,order debt owed by maya

attach either byowned the that isproperty presently bydebtor held
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from a thirdpropertyto receiverightthe debtor’sorparty,a third
WIEBUSCH, 4 HAMPSHIRE PRAC­512; NEWR.RSA ch.Seeparty.

(1984);§ see also562TICE, and ProcedurePracticeCivil
859-60,Essex, 855,Boston, N.A., N.H.133v. BankPappalardo of

(1991). statutory procedure,this251, 253 In to invokeorderA.2d587
thatprocedural requirementthe thresholdwithcomplya mustparty

WIEBUSCH,512:3; supraR. atsee alsoRSAwrit be filed.a trustee
writ, thus has nofiled such a andhas notplaintiff§§ The614-15.

National basedConnecticutagainstmaintain her actionstanding to
plaintiffEven had theprocess.trusteeequitableon the oftheory

statute, highly questionableit iswrit in accordance with thefiled a
propertyof action would constitutewhether Burke’s causealleged

Rollins,v. 87Brahmeystatute. Seesubject processto the trustee
Annotation,186, (1935);290, 291, Unliqui­alsoN.H. 179 A. 188 see

Garnishment, 93Subjectin Tort asDamagedated Claims ofof
(1934).1088, 1088-89A.L.R.

have under the theories ofplaintiff standingNor does the
trust.or constructivesubrogation

paymentthe asubrogation presupposes“The doctrine of of
therefor, therebyliable who ac-by party secondarilydebt a

byreimbursed thequires equitable right principalan to be
making rightdebtor and the this ispurpose of effectivefor

rights againstwith all the which the creditor hadinvested
(the debtor).”principalhim

(1939)245,409, 411,v. 90 N.H. 10 A.2d 247McCullough Company,
added). Here, in tonothingthere is the record before us(emphasis

secondarily paidshow that the was liable for and Burke’splaintiff
subrogationNational so that the doctrine of ap­debt to Connecticut

Moreover, subrogationof wereplies. assumingeven that the doctrine
case,in this the would be to Connecti­applicable plaintiff subrogated

Burke, ifrights, any,National’s not Burke’srights againstcut
Moore,See, 85 N.H.against e.g.,Connecticut National. Barbin v.

(1932)362, 159 A. 409 that of the dece­(holding the beneficiaries
life policy, proceeds bydent’s insurance the of which were used the

defendant administrator of the decedent’s estate to the dece­pay
bank,dent’s loan from the were to the bank’s tosubrogated right

amount,receive the loan and thus could assert this cause of action
administrator);against the Securitysee also Fence Co. v. Associa­

(1957)tion, 192,190, 910,101 N.H. 136 A.2d 912 that “the(stating
topurpose placeof is the where it ulti­subrogation responsibility

by compelling one ‘inmately payment by goodshould rest the who
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v.Accident Ins. Co.it’” Standardpay (quotingtooughtconscience
(1954))).288,162,Pellecchia, 171, A.2d 29215 N.J. 104

the trialargument,constructive trustplaintiff’sAs for the
trust can be ab­imposedthat no constructivecorrectly ruledcourt

the andplaintiffbetweenfiduciary relationshiporsent a confidential
806, 809, 486N.H.Higgins,v. 125HigginsNational. SeeConnecticut

(1984). v. F.R.Business294, 297 DevelopmentNew HampshireA.2d
(1st 1987), inplaintiffwhich the citesF.2d 7 Cir.Bakery, 832Lepage

inpresentfrom the casedistinguishableisargument,of hersupport
in sec­governed bythat case waspartiesof therelationshipthat the

New Uniform CommercialHampshireand 9-504 of thetions 9-312
Id. at 10.Code.

in Murphythis court’s holdingcontends thatplaintifftheFinally,
1245,536, 495 should126 N.H. A.2dCorp.,Developmentv. Financial

toforeclosed-upon mortgagora creditor of theto allowbe extended
incentivehas nomortgagorwhen therightsthe mortgagor’sassert

con­mortgageeIn we held that aMurphybankrupt.to do so or is
the mort­essentially fiduciaryas a ofsale actsducting a foreclosure
faith andgoodboth the duties ofmortgageethe owesto whomgagor,

ofrequirementswith theobligation complythe todiligence,due and
1990).(1983 541, at 1249. TheId. at 495 A.2dSupp.andRSA 479:25

of would notholding Murphytheargues extendingthatplaintiff
mortgagee, merelyowed the butbythe of the dutieschange scope

these duties.to whom it owespersonsthe class of

bydue owed the fore­diligenceof faith andgoodThe duties
bank, mortgagorin cases is a to thewhich mostclosing mortgagee,

which exists be­relationshipthe contractualarise fromgenerally
Development, ImpliedSee Recent Covenantsparties.tween the two

LiabilityLoose CannonsDealing:Faith and FairGood of forof
(1987).1197, 1201Institutions?, L. Rev. These40 Vand.Financial

relationship par­of a between thebyalso arise virtuemightduties
thatConversely, it has been heldbythat is statute.imposedties

with haveduty parties theyto whomfiduciarybanks do not owe a
Annotation, BreachSee Bank’s Liabilityhad no direct dealings. for

and Fair 55 A.L.R. 4thDealing,FaithContract GoodImpliedof of
(1987). case,1026, plaintiff allegeIn the does notpresent1033 the

to,statutorya orrelationshipeither a contractual orthat she had
with, Thus,National. there is noConnecticutany dealingsdirect

the plaintiffwhich find that National oweduponbasis to Connecticut
in the fore­diligence conductingfaith and duegoodthe duties of

we declineAccordingly,Kensington property.sale of Burke’sclosure
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theinstance and hold thatin thisMurphythe ofholdingto extend
ac-wrongfulher foreclosuretostanding prosecutehas noplaintiff

theory.on thistion

anyhave onstandingnotthe doesHaving plaintifffound that
court’s decisionasserted, grantingaffirm the trialwethe groundsof

plaintiff’sto the action.motion dismissNational’sConnecticut

Affirmed.

All concurred.
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