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Powell,Ronald Commissioner

16, 1991August

defender,James E. chiefDuggan, Concord,ofappellate by brief
orally,and for the petitioner.

Arnold,P. Peck,John attorney general S.{David senior assistant
attorney general, orally),on the brief and for the State.

Horton, J. This Rule 7 appeal follows from an order of the Su-
{Dunn, J.),perior Court adenying petition for writ of corpus.habeas

Thé petitioner, psychiatriccommitted to State care thefollowing ac-
ceptance of a notplea guilty byof reason of insanity, contends that

(hereinafter651:ll-a,of the currentapplication version of RSA I the
version”) in“five-year by the court hissuperior 1987 renewal hear-

I,was ining retrospective and violation of article part 23 of the New
Hampshire challengesConstitution. He the statutory ofauthority

superiorthe court to issue its 1987 order that he stand committed for
subjecta term five,to renewal inhearing two,review rather than

years. As we determine that the five-year 651:ll-a, I,version of RSA
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we affirm of theto the the denialpetitioner,applied properlywas
corpus petition.habeas

651:ll-a, I,22, 1982, has that orders ofprovidedRSAMaySince
arefollowing insanity pleasfacilitiespsychiatricto Statecommittal

A under this becommittal order section mustyears.for fivevalid
if finds that the State has met itshearinga the courtrenewed after

“suffers from apartyand shown that the committedproofofburden
him atdangerous goit be for toand that wouldmental disorder

22, 1982, statutory provision employedPrior to theMayId.large.”
under that version of thebut committal orderslanguage,similar

version”)(hereinafter were valid for twoonlythe “two-yearstatute
1975,388:4. party rightsretained hisLaws The committedyears. See

case,in intime, done thiscommittal at as was butchallenge anyto
forward,of bothgoing prac-he bore the burdenchallengessuch

burden theand and he also bore a ontically legally, preponderance
Ballou, 304, 310-11,v. 125 N.H. A.2dalleged.matters See State 481

(1984).260, 263
19, 1983, pledRichard Iandolo notMay petitioner guilty byOn

have oninsanityreason of to a crime to occurred Novemberalleged
30, 1981, 5,for which an was on Januaryand indictment returned

him1982. The court to asuperior psychiatric facilitycommitted and
and,ordered recommittal twice: in 1985 inagain,once 1987. During

1987,inthe renewal the State and theproceedings petitioner, who
counsel,acted with the advice of a stipulation,executed apparently

in forexchange committal to a less restrictive psychiatric facility.
This document provided [petitioner]that “the should be ordered
committed to the secure apsychiatric periodunit for of years.”five

stipulationThe also stated that petitionerthe could the“petition
for approvalCourt of a suitable at Anparole plan any time.” order

incorporating stipulationthis was approved by the Superior Court
J.)0O’Neil, 6,on March 1987.

1990,In petitionerthe filed a forpetition writ of corpus,habeas
the himchallenging constitutionality orderingof to stand committed

five, two,for rather years.than This was denied theby superior
court on Thegrounds.alternative court first five-yearheld that the
version of the could be lawfullystatute applied to the defendant be-
cause his plea and initial committal were made after the effective

that,date of the offive-year 651:ll-a,version RSA I. It then noted
ifeven the version offive-year the applicable,statute was not the

a1987 constitutedstipulation waiver of any the hadright petitioner
two-yearto of the version.application
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from this court wassuperiorOne of issues decisionappealedthe
holdingin the a ofstipulationwhether court erred 1987 waiverthe

version of Attwo-year argu-under the the statute. oralany rights
however,court, the petitioner conceded that he hadment before this

that the waiver in-demonstratingnot met his burden below of was
voluntaryit nor v.valid because was neither See Richardintelligent.

(1987) (theMacAskill, 405, 408, 898,129 N.H. A.2d 900529 defend-
manner inallege specific pleaant has to “the which the was in fact

Desbiens,understanding”)involuntary (quotingor without State v.
(1977)).437, 651,433,117 N.H. 374 653 ThisA.2d concession leaves

(1)two issues for our whether theremaining applica-consideration:
651:ll-a,five-year I, petitionertion of the version of RSA to the vio-

I,against retrospectivelated the laws found atprohibition part
Constitution; (2),Newarticle 23 of the and theHampshire assuming

version,the thetwo-year superiorof whether courtapplicability
in 1987 tostatutory petitioner’slacked the renew the com-authority

and, instead,yearsfor a fiveperiodmittal order of could have or-
a onlydered him committed for maximum two years.to stand of

Our forbids the orpromulgationState Constitution applica­
laws, deeming injurious,tion of themretrospective “highly oppres­

sive, laws, therefore,thatunjust,” orderingand and such“[n]o
made, causes,should be either for of civil or punish­the decision the

CONST, I,pt.ment of N.H. art. 23. The underlying pur­offenses.”
prohibition preventof ‘“topose legislaturethis is the from

of personswith the to theinterfering expectations legalas signifi­
to thecance of their actions taken enactment of a law.’”prior Peti­

265, 280,N.H., 263,tion Public Serv. Co. 130 N.H. 539 A.2d 271of of
(1988) Vashaw, 636, 637-38, 692,State v. 113 N.H. 312(quoting A.2d

(1989).(1973)), dismissed,693 488 U.S.appeal insanity1035 The
inplea againstthe thisoriginal proceeding petitioner occurred after

the of the version.five-year allegedeffective date The criminal con­
indictment, however,duct accompanyingand the both occurred be­

version,fore five-yearthe effective date of the theduring period
inwhen the version force.two-year was

theWe have consideredpreviously possible retrospective applica-
651:ll-a, Ballou,tion Infive-yearof the version RSA I. State v.of

304, 260,481125 N.H. A.2d we found such an and itapplication held
unlawful, the underwent an initial two-yearwhere defendant com-
mitment to the of theprior five-yeareffective date version and was

object brought bythen the of a the himpetition seekingState to have
a five-year expirationrecommitted for term offollowing the his two-
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310, a two-employedin Id. at 481 A.2d at 263. Weterm 1982.year
issue: was the ver-five-yearto the constitutionalanalysispronged

and, so,if the ver-retrospectively; five-yeardidbeing employedsion
disadvantageto the defendant.actually operatesion of the statute

we “the facts”: that the de-phrased operativeWe recited whatId.
1980,in thatallegedwas accused of a crime to have occurredfendant

1980,in of notpleafor that crime that he entered ahe was indicted
1980,in and that his wasby insanity plea acceptedreason ofguilty

307,inwas committed 1980. Id. at 481 A.2d at 261. Consider-and he
in un-the State’s 1982 to have the defendant committeding attempt

statute, stated,five-year indisputablethe version of the we “It isder
that, defendant, five-yearwhen to this version RSAapplied [the of
651:ll-a, 310,is a law.” Id. at 481 A.2d at 263. WeretrospectiveI]

theapplication five-yearheld that of version created a disadvantage
Althoughto the defendant. the defendant could chal-independently

term,his commitment this extendedlenge during onlyhe could do so
assuming the burden of and the burden ofby proof ainitiating peti-

tion, which normallyburdens fell the theupon State at end of each
311,two-year term. Id. at 481 A.2d at 263. We held that the extended

term could be to thatapplied particularneither defendant nor to
307,“those Id. atsimilarly situated.” 481 A.2d at 261.

not, however,didopinion specifyOur Ballou the fact”“operative
in the of that case thatchronology application five-yearmade of the
version to that defendant retrospective. The identification of this fact

Robb, 581,our in v.opinionremained for State 125 N.H. 484 A.2d
(1984),1130 where we explainedfurther Ballou. We distinguished

defendant, noted,the situation of the Robb whose insanity plea, we
1973,“was inaccepted the effective date of” the 1975 versionbefore

651:ll-a, I, 1975, 388:4,of RSA see Laws which first a de-provided
rightfendant the to review of his orperiodic her commitment. 125

added).588-89,N.H. at (emphasis484 A.2d at 1135 Because the five-
year version of RSA 651:ll-a was not more onerous than the

not, therefore,law and didpre-1975 impose a new onus theupon
defendant,Robb we directed the trial court to reconsider impliedits

that Iholding of the statute was anparagraph unconstitutional ret-
589,rospective law. Id. at 484 A.2d at 1135. We specifically con-

Ballou, there,trasted the facts in because provisions“the of [the
five-year 651:ll-a,version of RSA were more onerousI] after 1982

22,than had been onthey 1980,October the date the defendant'sof
589, added).Id. atinsanity plea." 484 A.2d at 1135 (emphasis

that theWe hold date of a insanitydefendant’s not theplea,
conduct,date of the underlying alleged criminal governs the deter-
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five-yearof the ofmination of whether version RSAapplication
Valdez, 74, 81,651:ll-a, I, People v. 79 Ill. 2dretrospective.is Accord

(no(1980)187, retroactive of a statuteapplication402 N.E.2d 191
order,a committalthe court to continue short-term whereallowing

the acts before the effectiveunderlyingthe defendant committed
theacquitted by insanityof the statute but was reason of afterdate

Ballou, 318,date), v. 125 N.H. at A.2d ateffective cited in State 481
fact,(Souter, J., crucial the todissenting). operativeThe decision268

and logical measuring pointa is the most forplea, appropriateenter
of the recommitment This isretrospeetivitythe statute.determining

bymade which will be mostthe where the decision is influencedpoint
Whereas the sentence is most ma­potentialthe terms of the statute.
crime, Johnson, 570,v. N.H.terial to the event of the see State 134

572-74, 498, (1991), procedure500-01 the recommitment is595 A.2d
in­of not reason ofplea guilty bymost material to the event of the

sanity.

Because, case, version was in onfive-yearin this the effect
that there was no error in theof we holdinsanity plea,the date the

petitionerof the court to order the to standsuperior1987 decision
term, and, therefore, no infive-yearcommitted for a renewable error

petition.of the habeas corpusthe denial
In in the the triallight finding propriety application byof our of

version, the ofthe we do not address issue the trialfive-yearcourt of
theaccept stipulation.court’s toauthority

Affirmed.

All concurred.


