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County Probate CourtMerrimack
No. 90-351

Buttrick,R. Sr.In re Estate of Clifton

4,October 1991

(MaureenP.C., F.Bowers & Wise ofMcSwiney, Semple, Concord
Waldron, Jr.,brief, B. the Es-George orally),on the and forO’Neil

Buttrick,of R. Sr.tate Clifton

(WarrenSoden, NighswanderHollis & of C. onSulloway Concord
L.orally),the brief and for the Charlene Miller.petitioner,

JOHNSON, J. This is an from a decree of the Merrimackappeal
J.)County Probate which(Cushing,Court found that the petitioner,

Miller,L. wasCharlene entitled to a share of the estate ofspousal
Buttrick, Sr.,R. byClifton virtue of the probate court’s thatfinding

the thepetitioner and decedent were “deemed to have been legally
married” as of the time of Buttrick’s death. RSA 457:39. ques-The
tion presented is whether there is sufficient evidence to satisfy the
statute. affirm.We

Miller, (Buttrick,The petitioner, Charlene L. and the decedent
in“Kip”)also referred to as met late 1977 to Inbegan earlyand date.

1978 tothey agreed live Fortogether. portionthe cold weather of
home,year Buttrick,each athey byshared owned in DuringLoudon.

the warmer months inthey generally lived intogether Miller’s house
Moultonboro,Meredith and inButtrick’s boat house as well as at a

cottage on Bear Island in byMeredith owned Miller’s Mil-parents.
ler’s brother about one-half ofthey spentestimated their intime

Meredith, Island,Loudon inand one-half the Bear Winnipesaukee
area. The from 1978 untilcouple togetherlived Buttrick’s death on

22, 1988,October theywhich time all butduring spent two or three
nights together.
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decedent,inmoved with the he was suf-petitionerAt the time the
Miller, Buttrick,in withupon movingfinancial difficulties.fering

and,taxes; during yearsmade on his back theirpayments together,
food,many couple’s daily living expensesshe for of the such aspaid

(businessand insurance and She alsopower, telephone, personal).
total,Inon loans Buttrick owed to various banks.paymentsmade

of their combined ex-paid approximately three-quarters livingshe
penses.

17, 1987, aOn or about on the occasion of of closeAugust meeting
friends a funeral service Miller and Buttrick ex-following reception,

invows front of a former Justice of the Peace.changed marriage
ceremonyto be well aware that theparties appearedtheAlthough

official,not Miller testified that Buttrick “was to do it” andgladwas
that, her, “it and It nice.”happy good.as for made me feel was Other

ceremonywitnesses testified that the reflected the commit-couple’s
and devotion to each other. The court found that Millerprobatement

close,Buttrick “aenjoyed strong, loving relationship.”and
our review in this case forth inThe standard for is set RSA 567-­

1990) findingsA:4 as follows: “The of fact of the of(Supp. judge
theyare final unless are so erroneous that such find­probate plainly

rec­ings reasonablycould not be made.” Hence we must review the
ord of the before the court to determine if theproceedings probate

made,byas the could befindings, probate judge, reasonablymade
record,Intestimony reviewingthe he had before him. this wegiven

rule that trier fact inguided by positionare the of is the best“[t]he
credibilityto measure the and of evidence and is notpersuasiveness

compelled to believe even uncontroverted evidence.” Restaurant Op­
erators, 711, (1986)708, 256,Jenney,Inc. v. 128 N.H. 519 A.2d 259

Clearing(citing House, Khoury, 346, 350,93 Inc. v. 120 N.H. 415
(1980)).671,A.2d 674

inThe this case asserts thatpetitioner she is entitled to a
of Buttrick byshare of the estate virtue of RSA 457:39. This statute

reads as follows:
Cohabitation,“457:39 etc. Persons and acknowl-cohabiting

wife,each other as husband and andedging generally re-
such,puted period years,to be for the of 3 and until the

them,decease of one of shall thereafter be deemed to have
been married.”legally

The estate does not that the andchallenge petitioner the decedent
acknowledgedcohabited and each other as husband and awife for

in yearsexcess of three the ofperiod prior to death Buttrick. The
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thatfindingcourt’s Char-to the probatethe estatechallenge bysole
mar-legallyhave been“deemed toButtrick areL. Miller andlene

husbandreputed to be”generally“notcouplethat the wereried” is
of com-validitytherecognize“‘does notHampshirewife. Newand

inforthcircumstances setunder themarriages’” exceptmon-law
498,96, 98, 427 499S., 121 N.H. A.2d457:39. Joan S. v. JohnRSA

24,(1981) 494, 497, 27Fowler, N.H. 79 A.2dv. 96Fowler(quoting
375, 1348,372, A.2d 1350(1951)); 124 N.H. 469Bisig,see v.Bisig

(1983).
found, in the narra-courtpoint, probatethedisputedOn the sole

decree, “wereand the decedentpetitionerof its that theportiontive
they amonglived and theircommunityin the whereknowngenerally

In a re-specific findingas husband and wife.”familyfriends and
found that “Petitionerthe courtby petitioner, probatethequested

wife for theto be husband andgenerally reputedand Buttrick were
22,1988.”Buttrick on Octoberto the death ofyears leading upthree

law,addition, rulings probateIn in to for of theresponse requests
following requests:court thegranted

Buttrick, and acknowl-by cohabitating“1. Petitioner and
by being gener-as husband and wife andedging each other

period yearsto be such for the of threeally reputed
Buttrick,to the decease of are deemed toimmediately prior

of the decease of Buttrick.legallyhave been married as
RSA 457:39.

Petitioner, Buttrick,2. as the of is entitled tolegal spouse
561:l(d).”one-half of the intestate estate. RSA

A the which isfollowing testimony,review of the record reveals
findings rulingssufficient to sustain the court’s of fact and ofprobate

First, Miller,law. Richard brother of the who at the timepetitioner,
Harbor,Hill Inn inwas one of the owners of the Red Center testified

as I‘hubby,’that Miller “referred to Mr. Buttrick her husband. Or
“[m]yis what she called him.” He further testified that motherguess

times, me, myMr. Buttrick several to as brother-in-law.”referred to
in mutual ofdiscussing friends the witness and of theFinally, peti-

(whose court),givenButtrick names were to the probatetioner and
joined events,infrequently together social Mr.all of whom Miller

stated, that, I“Anumber of them felt until told them otherwise after
added.)death, on,that were married.”they (Emphasishis He went

at least two of them that I met and have seen for“And the first time
in seen in the lastyears theytwo them two weeks and did not—I’ve

death,of Mr. Buttrick’s felt that they Theyknow were married.
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added.)asked how herCharlene and husband were.” (Emphasis The
people he referred to were Jonathan James and Joan Christina
Olitsky, both of Meredith.

Second, Olitsky’sJoan Christina deposition testimony confirmed
stated,Mr. Miller’s “Itestimony. thought theyShe were married

them,”after Isoon met and she learned that they were not legally
married “when he died.” furtheronly She testified that friends and

afamily they continued,understood were “Icouple.”“[t]hat She
wouldn’t think of toinviting Charlene over dinner without . . .Kip

Iany Later,more than would invite withoutyou your wife.” she
stated, “To me he was her and theyhusband were a couple.”

Third, testified,Joan of Laconia “For theWestphal first ofcouple
I I, fact,months worked at Trexler’s Miller worked as in[where well]

theythat were married.”thought She testified that she learned at a
later date “a withthrough Bettyconversation” Trexler that “they

gonehad not the traditional channels ofthrough legal marriage.”
that, fact,“InShe further stated roommatemy Susan Cohen thought

married,theythat were for than Ilonger did.” The witness further
testifiéd that Miller described to her the wedding ceremony, noted
above, stated, “Iand felt as shethough [Charlene took it veryMiller]
seriously and it meant much to bothvery of them.”

Fourth, Miller and Buttrick received mail at their home addressed
to Buttrick”and Charlene and to“Kippy “Kip and Charlene But-
trick.” courtFinally, grantedthe theprobate following requests,
which a ofsupported byare' review the record:

“Even Petitioner and Buttrick knewthough they were not
law,inlegally eyesmarried the of the they acknowledged

wife,their that ofto be husband andrelationship conducted
heldthemselves as such and outthemselves to the aspublic

such ....
thatSeveral testified Petitionerpeople and Buttrick lived

as husband and wife andtogether were reputed as such by
friends,their and . .family acquaintances . .”

record,on aBased review of the we hold that the offindings
court,the theprobate particularly thatfinding “Petitioner But-­and

trick were to begenerally reputed husband and wife for the three
toyears leading up 22, 1988,”the death of Buttrick on October are
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made.”clearly “reasonablyerroneous” and could be“plainlynot
1990).(Supp.RSA 567-A:4

Affirmed.

Thayer, J., Brock, C.J., dissented;joined,with whom the others
concurred.

THAYER, J., dissenting: questionsThe before us are how alegal
and, whether,community reputation specifically,is established more

standard,erroneous” the trial recordutilizing “plainly supportsa
court’s determination that the and Mr. But-probate petitionerthe

in communitywere the to be husbandgenerally regardedtrick and
I with that thedisagree my colleagues sup-wife. Because evidence

a theports finding petitioner reputedthat and decedent were to be
married,wife, Ihusband and i.e. must dissent.respectfully

fact-based,Since the issue is a ofpresented summary the trial
offindings probate necessary. clear,evidence and the court is It is

record,after the that andreviewing petitionerthe Mr. Buttrick lived
in Loudon the winter andduring amongalternated three onlocations

duringLake theWinnipesaukee summer. The uncontroverted evi-
familydence from members theywas that knew the petitioner and

decedent were not married. It is also clear that all the witnesses
theyfrom Loudon testified knew Mr. Buttrick was not married. The

witnesses,record also shows that other who had been present for a
mock wedding ceremony which occurred fourteen months before Mr.

death,Buttrick’s testified that at least from that time theyforward
petitionerknew that the and decedent were not married. Karen Be-

Island,ayerly, summer resident of Bear testified that she considered
petitionerthe her best friend and that she knew petitionerthe and

the decedent were not married. Bill Rooney, who has a summer home
on Lake Winnipesaukee, testified alsohe knew the petitioner and the
decedent were not married.

Joan a co-workerWestphal, of the petitioner, testified that for the
first few months she worked with the petitioner she thethought peti-

married,tioner was thatbut she then found out from their employer
that the petitioner was not married. Joan Westphal further testified
that her roommate thought the petitioner and Mr. Buttrick were
married for an even longer period than she did. For exactly how
much longer, the record is silent.

The andtestimony evidence favorable to the petitioner’s position,
by mycited incolleagues upholding the probate court’s in-finding,

Miller,testimonycluded of Richard petitioner’s brother, and of Joan
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Miller testified that heChristina Olitski. Richard while knew his sis-
married,Mr. Buttrick were not he knew ater and number of persons

in community theythe who were. Joan Olitski wasthought onlythe
evidence, stated, byone to offer first-hand however. She deposition,

a resident of Bearthat she was summer Island and her boatkept
where worked. She further testified thatpetitioner petitioner had

her,introduced the decedent to her as someone to thatimportant
husband,never said the decedent was her and that Olitskipetitioner

anya or other indiciawedding ring marriage.never noticed of She
that, nevertheless, theyshe werethoughttestified married because

onlylived The other evidence cited the inthey together. by majority
is twosupport petitioner’s position byof the Christmas cards sent

Dave who was not further identified and did not inPiper, testify, one
inOctober 1987 and the other December 1987. Mr. Piper addressed

the to and Buttrick.” Itenvelopes “Kippy Charlene is clear that both
death,sent within Mr.yearcards were one of Buttrick’s but it is

to determine from the record whether Mr.impossible Piper actually
and, so,petitionerbelieved the and decedent to be married if

whether he had believed it for a ofperiod yearsthree before Mr.
Buttrick’s death.

as an ofReputation, element common-law marriage, should be
and ingenerally appropriateknown undivided the community. See In

(Pa. 1960)Estate, 697,re 159 A.2d 700 (reputation mustManfredi's
divided);be broad and not andgeneral, partial see also v.Walter

(Tex.183,Walter, 168);433 S.W.2d 195 Civ. Am.App. 52 Jur. 2d
(1970).52,§Marriage at 907 “‘The mere fact theythat alleged[the

contracting were known to a fewparties] people as man and wife is
not sufficient evidence to establish marriage. Proof of reputation for
such must be notpurpose general and confined to a few inpersons
the neighborhood,immediate as the berelationship may established

ofmerely for the others.’” In re Es­purpose deceiving Manfredi's
tate, 16,Estate, 19,(quoting159 A.2d at 700 In re Hilton’s 263 Pa.

(1919)).69,A. in106 70 such context iscommunity composed“[T]he
personsof those who have had the social oropportunity through

form an opinionbusiness contact to of the character of the orperson,
of the underrelationship, inquiry.” Estate,In re 141Greenfield's

(S.C. 1965);916,S.E.2d 920 see also Commonwealth v. Pa.Stump, 53
(1866)132, (reputation135 consists of the speech of the people who
an toopportunity parties).have had know the

court, inThe itsprobate reaching determination of community
have everyonemust concluded that not inreputation, the community

opinionwho knew the individuals and had an as to their reputation



681

or to reach aunanimously generalhad to even consensus onagree
was. also had towhat that The court have concluded thatreputation

friends,family,of the and decedent’spersonal petitioner’sthe beliefs
bywereneighbors, outweighedand business associates the testi-

brother, was thatmony of the which some individualspetitioner’s
married,the and the were withthought petitioner alongdecedent

in thetestimony person community onlythe of a who was for three
cards,year,months a and evidence of two Christmas addressed to

petitionerthe and the decedent. The evidence not support,does as
reasonable, conclusion, Ithe latter would plainand find error and

holdingreverse. should notedToday’s bybe those unmarried per-
who with in asons are someoneliving “loving relationship,” but who

not want incompanionsdo their to share their estates.

Brock, C.J., injoins the dissent.

Merrimack
90-436No.
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