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code).comprehensive Moreover,zoning onlythe basis on which the
trial court could have REPgranted any effectual relief even if it

invalid,declared the 1988 amendments see Appeal Hinsdale Fed.of
Teachers, 272, 276, (1990)1316, 1319 (issue133 N.H. 575 A.2d thatof

alreadyhas been resolved is not judicial intervention),entitled to
would have been to fashion equitablean remedy like that requested

REP.by ruled,As we have already the trial court committed no er­
ror in refusing to recognize any entitlement equitableto relief. Ac­

wecordingly, hold that REP’s petition presented no claim which
justifywould indeclaratory relief and,these circumstances there­

fore, affirm the trial court’s dismissal of petition.the

Affirmed.
All concurred.
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(WarrenSoden, NighswanderC. on& of ConcordHollisSulloway
the plaintiffs.fororally),andthe brief

(David Peck, senior assistantArnold, S.attorney generalP.John
for the State.orally),brief andon theattorney general,

Superiorfrom an of theorderThayer, appealThe plaintiffsJ.
(M. J.), declaratory judg-their fordenying petitionFlynn,Court

theis whetherappealrelief. The sole issue oninjunctivement and
(“DCYS”) withcomplymustand servicesyouthfor childrendivision

Hamp-the Newbyrulemaking procedures, prescribedstatutory
(“APA”), requireit canAct beforeProcedureshire Administrative

renewal oflicenses, seekingpersonscare orfor fosterapplicants
they anynorlicenses, a that neitherto execute declarationsuch

within the statu-in are “homosexuals]adult their householdother
We thatdefinition,” a license. holdobtainingas a totory prerequisite

and, therefore,not affirm.it need
20, 1981,a license on November forgrantedThe wereplaintiffs

of either sex from six toup agecare of to two childrentemporarythe
1986,in Inlicense was 1983. theyears. plain-This renewedeighteen

services as anby provide “emergencytiffs were licensed DCYS to
1986, 20,21, Infrom March until March 1988.familyfoster home”

1988, bywere notified DCYS that their license “toearly plaintiffsthe
inwas due expirean foster home” toprovide emergency family

March, thereafter,and were taken for renewal.steps
161:2,1987,In IVlegislature provi-the amended RSA to include a

whichsion states:
and human shall notdepartment [of services]“The health

inany familya license to foster home which one orgrant
ismore of the adults homosexual.... The division for chil-

dren and services shall further out the intent ofyouth carry
this section rules under RSA 541-A to ensureby adopting

providedthat a environment is to thelivingwholesome chil-
dren.”

statute,Pursuant to this amended its foster family applicationDCYS
form”:following preferenceto include the “sexual

and Youth“The Division for Children Services is prohib-
161:2, abyited RSA IV from license to Fostergranting any

of theFamily Home in which one or more adults is homosex-
ual.

Homosexual, statute,as the meansby ‘any persondefined
orvoluntarily performswho and submits toknowingly any
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sexual act the sexinvolving organs of one person and the
(RSAmouth or anus of personanother of the same gender’;

161:2, Session)IV as byamended the 1987 Regular
Are or inyou any youris adult household a homosexual

within the statutory definition?
_No _Yes”

Plaintiffs, who were sent the sexual preference form as ofpart the
process,renewal declined to execute the form. in-Their reasons

theycluded that considered it: an invasion of privacy; irrelevant to
the determination of their tofitness be foster care providers; and

inunrealistic its assumption theythat could identify “homosexuals,”
form,inas defined inthe their own household. DCYS notified the

in 23, 1988,onplaintiffs writing March that “we cannot relicense
without your signature 13,on this form.” On 1989,November the
plaintiffs sought declaratory injunctiveand relief in the superior
court, thatalleging requirementDCYS’s that they execute the “sex-
ual preference form” as a prerequisite to renewal of their license was
unlawful because the hadrequirement never been promulgated pur-

APA,suant to the as found in chapterRSA 541-A.
After a hearing, the trial court alldenied the relief requested. The

court ruled that promulgatedDCYS has rules which require the
completion forms,of application and that the statutory prohibition of

161:2,RSA IV is mandatory without rules. The court denied the
plaintiffs’ requested declaratory judgment that the requirement was
improperly adopted and ruled that they were not entitled injunc-to
tive relief theybecause failed to prove immediate irreparable harm.
The plaintiffs filed a motion for reconsideration which was denied.
This followed.appeal

The State contends that the plaintiffs lack standing and are there-
procedurallyfore barred from raising any issues on appeal. We will

assume, arguendo, that the plaintiffs have andstanding reach the
merits of their appeal.

We note at the outset that the issue before us on narrow,isappeal
wit,to whether DCYS’s requirement of execution of the “sexual pref­

erence form” as a prerequisite to the of alicensing foster family
home byconstitutes enforcement DCYS of a rule which has not been
lawfully adopted pursuant to the APA. plaintiffsThe do not chal­
lenge 161:2,the constitutionality of RSA see Opinion the Jus­IV of
tices, 290, (1987),129 N.H. 525 A.2d 1095 nor do they thechallenge
authority of DCYS to adeny license to a inhousehold which an adult

ais homosexual within the statutory definition.
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161:2, IV is not self-execut­that RSAargueplaintiffsThe
out thestatute, fact, “carrytoin directs DCYSand that theing,
ensureRSA 541-A torules underby adoptingof this sectionintent

to the children.”is providedenvironmentlivinga wholesomethat
there­is161:2, required,contend that DCYSThe plaintiffsRSA IV.
to selfapplicantstofore, authorizing requirethemto rulesadopt

anyandboth themselvesofpreferencesas to the sexualdeclare
court statesWe As the trialdisagree.in their household.adultsother

rules.mandatoryis withoutorder, statutory prohibitionin its the
a licensefrom161:2, grantingDCYSunequivocally prohibitsRSA IV

in more of the adults arehome which one orfamilyfosteranyto
APA rule-mak­of a rule to thePromulgation pursuanthomosexual.

to out the statute. DCYS isnecessary carryis notproceduresing
carry out the intentto rules toby adoptthe statuterequired “further
added.)161:2, We do not(EmphasisIV.this RSA[provision].”of

to what thecarryan initial rule outrequireconstrue this tolanguage
on its face.statute demands

Furthermore, askalready authority anyhas the toDCYS
license, topursuant prop­a foster careof an forquestion applicant

in of Ad­Hampshirerules set forth the New Codeerly promulgated
Administrative Rule He-CHampshireministrative Rules. New

6446.03(a)(3) com­parentsthat foster shall“[prospectiveprovides
additionalsupplyforms .. . andapplication packagetheplete DCYS
is furtherpackageThe formsrequest.” applicationinformation upon

information,sheet, ref­applicationas the cover“applicationdefined
application packageId. Therequest, medical statement.”erence

Admin.to issuance of a license. See N.H.completed priormust be
6446.07(b)(2).He-CRules

trial court thedenyingwe affirm the of theAccordingly, decision
declaratory judgment.forrequestplaintiffs’

Affirmed.

All concurred.


