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if nursery burglary] were severed.” Oncharge[the the thecontrary,
evidence theagainst defendant warranted some Aexplanation.
Heimlich’s seedNursery bag was recovered from the professional

exited,which the defendantbuilding, justhad and marked money,
from themissing nursery, had been seized from the defendant. He

similarwearingwas boots to those which had inmade tracks the
snow to an Aleading open nursery window. coffee pot taken from the

innursery was found the belongingsdefendant’s behind Shaw’s.
Consequently, defense,the defendant’s assertion that his best given

evidence,this incriminating was “not to andtestify argue that the
insufficient,”State’s evidence was is not compelling.

Moreover, the defendant has not shown that joinder of the charges
Here,him.prejudiced his the chargesdefense to was consistent and

him indid not aput position of inculpating himself on one charge,
while onexculpating himself the others. States,See Baker v. United

F.2d401 at 974 (prejudice may occur where defendant may become
embarrassed or inconfounded presenting separate defenses); Ro­

Commonwealth, 1977)mans v. 128,547 S.W.2d 131 (Ky. (prejudicial
inconsistent).joinder where defenses mutually Nor did the State in­

troduce, for ofpurposes impeachment, any prejudicial evidence to
which the defendant “opened the door” by thetaking witness stand.
See, e.g., 292, 308,State v. 187King, 901, (1982).Conn. 445 A.2d 909
Accordingly, we hold that the defendant did not satisfy his burden of
showing a compelling reason for abstaining from testifying regard­

theing Heimlich’s Nursery and thatcharge not,the trial court did
therefore, abuse its discretion in denying severance.

Affirmed.
All concurred.
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Center) anappeal& TrainingLaconia State Schoolcalled themerly
(“PAB”). That order dismissedboardpersonnel appealsof theorder

the New Hampshireof a decision ofappealthe Nurses’untimelyas
(“Personnel”) whichof Personnel(formerly Department)Division

in with aaccordance reclassifica-paythe Nurses retroactivedenied
Nurses to have been granted byclaimed theposition bytion of their
below, rulingsout we reverse the ofFor the reasons setagency.the

Personnel,PAB and we remand.andthe

I. Background

the positionsis for of State em-responsible classifyingPersonnel
21-1:42,RSA II. An em-grades.into standardized laborployees

inrequest anployee, group employees, may upgradingor of
21-1:57; RULES,classification. RSA N.H. ADMIN. Per 306.04. Accord-

into the in effect the this case aning place,statute when events took
job is to fromemployee paywhose reclassified is entitled retroactive

thepoint request upa certain after the date of the to date it is
(1988).21-1:54, IIIRSAgranted.

in inThe of events this case is and is not dis-chronology simple,
1985,In September requested two-pointthe Nurses a laborpute.

After theirupgrading. being by supervisor,class turned down the
LDS,of the their tosuperintendent they brought request Personnel.

later, 8, 1986,a year theyOver received a letter dated December
from Personnel containing a “recommendation” of a one-point up-

Thegrading. letter asked that the Nurses

“let this in writingDivision as to whether or not[know]
do,Ifyou accept youour recommendation. we will contact

Superintendent First,the of to determine two things.[LDS]
we would ask that he let inknow as towriting[Personnel]
whether or not accepthe would our recommendation to up-
grade ... and where the wouldsecondly, funding be obtained
to accomplish change. agenciesthis Other having [nursing]

willpositions then be notified of our recommendation.”
added.)(Emphasis This letter is central to the case at hand because

it affirmativerequires steps to theaccept upgrading; Personnel’s
hand,onregulations, the other assume acceptance requireand af-

firmative ifsteps only rejectthe Nurses intend to the upgrading.
306.04(c)(5)a.Rules, Hence,N.H. Admin. Per Personnel’s reliance

on the of affirmativelyfailure the Nurses to theaccept increase as a
for denial misplaced.basis is

thereafter, 23,1986,Shortly on appealedDecember the Nurses the
PABone-point theyrecommendation to the because had hoped for a
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PABtwo-point action, however,Before the tookupgrading. any the
and,its agroup rethought position by one-sentence letter dated

12, 1987,March stated that it to withdraw its Inappeal.”“wishe[d]
mid-1987, all nurse positions, including the Nurses’ LPN position,
were Inupgraded by grade 1987,two labor points. September the
Nurses, nohaving responsereceived to the withdrawal of their ap-

wrote to thatpeal, stating theyPersonnel were “accepting” the one-
whichpoint reclassification had been “recommended” to them in De-

requiredcember 1986. Such notice is neither nor contemplated by
Personnel rules.

this,In aanswer to Personnel wrote letter in October 1987 to the
Nurses, a retroactivedisapproving upgrading clearlyand demon-

astrating misunderstanding legalof the and negotiating position of
the at that time.parties

1987,In in Decemberresponse, the Nurses provided Personnel a
history reconsideration,of events to that and aup point asked for

month,which was not denied until July 1988. The following August
1988, PAB,the Nurses a before therequested hearing to aprovide

objectiveforum for an historydiscussion of the of their request and
to shed light on the circumstances to the Inleading impasse. March
1989, later,seven PABmonths the held a hearing, but it waited until

1990, later,February toyear againstone rule the Nurses. One week
later, on 7,1990, theFebruary Nurses filed a forrequest reconsidera-

PAB,tion with the which was indenied March 1990.
The 21-1:58,then toappealed pursuantNurses this court to RSA

II and RSA seekThey only541:6. reversal of the PAB’s ruling, and
an order that bethey paid retroactively 24, 1985,from September
the time of 3, 1987,the reclassification request, through July when

Nurses,classification was for allupgraded nurses. The it must be
noted, seek thatonly expenditure alreadyof funds had been set aside

payto for the upgrading.
briefs,The submitted onappeal, ostensiblythe a narrowpresents

which, nature,question by its is Thefact-specific. question, as articu-
brief,inbylated the State its stated is:simply “Whether the Person-

nel Board inAppeals dismissingerred appeal untimely?”[an] as The
had,to which reference inappeal must be the ofapparently, eyes the

PAB, 2,1988fromarises the Nurses’ letterAugust clarifica-seeking
bytion of taken inposition 5,1987,the Personnel its letter of October

claimants,to the explaining why a retroactive pay increase was not
being honored.

partiesThe actions of the proceedingto this are more readily ob-
parallelas courses on andseparateserved distinct tracks destined
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orderlyrather than as the andground,commonnever to meet on
in set forthprocedure bytheprocess contemplatedprecisemore

find, however,rules. We fromadministrativeappropriatestatute and
not,us, 2,1988 wasthat the letter nor wasAugustrecord beforethe

be, aappeal ruling.to an from Personnelit intended

ProcessEmployeeII. Classification
classifythat the State itsrequirement employeesPursuant to the

21-1:42, appealsand for angrades, provide process,into labor RSA
21-1:57, has adopted procedures whereby employeesRSA Personnel

classification, RULES,in N.H. ADMIN.adjustmentan theirmay plead
Per 306. As with most administrative Personnel rulesregulations,
must with the notice and comment of the Newcomply requirements

(inAct,Hampshire Administrative Procedure RSA ch. 541-A partic-
ular, 541-A:3),the notice and comment features of RSA pre-and are

valid once have with thesesumptively they complied requirements.
(1957).Jordan, 65,v. 101Winn N.H. 133 A.2d 485

The rules as contain detailedpromulgated procedures under
employee requesting maywhich an reclassification confer with suc-

cessively more senior until the eitherpeople employee obtains satis-
faction or runs out of places appeal. steps beginto The when the
employee the to his or her ifbrings complaint supervisor;immediate

exists,one the withemployee may then meet an intermediate super-
visor; next;with the head the ifmeeting employee’s agencyof isa the

unsatisfied,is stillemployee mayhe or she thebring classification
Personnel;problem to the director of and finally, the case can be

Rules,to the PAB. N.H.appealed ADMIN. Per 306.04. This court
normally is the last venue for relief.

rules,The Nurses followed the and the was “recom-upgrading
Personnel, hand,mended.” on the other instead followingof the reg-

ulations, later inserted new ones: “It was responsibility[their] to
accept appealor [the decision.” Personnelreclassification] ascribed

proceduresthese to butregulations, the rules nocarry requirement
that the Nurses affirmatively accept Thus,a Personnel decision. the

case)initial question (although not raised by either inparty this is
whether Personnel can upset additional requirements when valid

inregulatory procedures are place.

The standard of review for agency action is well known:
order or decision appealed“[T]he from shall not be set aside va­or

law,for ofexcept satisfied,cated errors unless the court is by a clear
it,ofpreponderance the evidence before that such order unjustis or
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541:13; see, e.g.,unreasonable.” RSA Appeal Maddox Cook­a/k/aof
(1990).ish, 184,180, 1, 4133 N.H. 575 A.2d

had in placePersonnel properly-promulgated applica­and
them,regulations. followingble Instead of it in suspendedeffect

ones,newthem and inserted without benefit of compliance with the
Act,Administrative Procedure RSA ch. 541-A. The law thatrequires

agencyadministrative must follow its own“[a]n rules and regula­
tions,” Police, 72, 76,Petition State 103,126 N.H. 489 A.2d 106of
(1985), and an agency may not undertake ad hoc rule-making:

unwritten, verbally promulgated regulation“[A]n that was
intoput effect at some unknown time ... [is without effect

there no indication that thebecause] [was] unwritten regu-
lation on [agency] anywhich the relies met of the basic re-
quirements of our Administrative Procedures Act. . . . We

agenciesstress that State must with thecomply Administra-
iftive Procedures Act their ‘rules’ are to have effect.”

Denman, 568, 573,Appeal 1084,John 120 N.H. 419 A.2d 1088of
(1980) omitted);(emphasis Marmac,and citations see also Appeal of

53, 57, 710, (1987);130 N.H. 534 A.2d 713 Petition Daly, 129 N.H.of
(1986).40, 523 A.2d 52

When Personnel has before inserted regulations outside the proc­
541-A,ess inprovided RSA thischapter court has repeatedly ruled

against such practice. Appeal Fugere, 322, 331,Elaine 134 N.H.of
518, (1991);592 A.2d 523-24 Petition Daly supra; Hunt v. Person­of

Commission, 713, (1975).716, 605,nel 115 N.H. 349 A.2d 608

III. Remedy

found that theHaving agency acted inunlawfully an ac-imposing
condition,ceptance we consider the question whether the Nurses are

entitled to retroactive and fourpay, address related issues.
The first issue is whether grantedPersonnel the Theupgrading.

regulations thatprescribe

matter,...willdirector review the entire“[t]he and recom-
mend in writing employeeto the ... and to the agency head

15 working daysconcerned within from the date the request
action,is what further if inany,received accordance with

justified.”statutes and rules beexisting may
306.04(c)(4) added).Rules,N.H. Admin. Per (emphasis The regula-

tion approvaldoes not demand of an itupgrade; says that the direc-
tor only Nurses,need “recommend” it. In its letter to the Personnel



729

position upgraded. . . that the LPN beit “recommendswrote that
added.)12.” Per-(Emphasis11 to GradeSalaryGradeSalaryfrom

in itsits letter andthe same word—“recommend”—insonnel used
assert in this context that theIt would not be credible toregulation.

things.means two differentword
discretion, as the statute allows the di-allowed somePersonnel is

However,further action. the recommendationto recommendrector
and agencyto both the thesimultaneously employeemust be made

head, maywhich contain a statementit is that recommendationand
fur-rule not that there becontemplateactions. The doesof further

here,actions, Personnel before the recom-attemptedsuch asther
Second,to the head. the further actionsagencymendation is sent

“in statutes and rules.” Here theexistingaccordance withmust be
in existingcontravention of the andregulation,further actions were

inin of the enunciated earlier the same sen-even contravention rule
reasons, properlywe find that the wasupgradingtence. For these

granted.

issue is whether the Nurses were to af­requiredThe second
as Personnel’s letterfirmatively upgrading, requests.theaccept

unlawful, necessarilyhoc is the answer must berulemakingSince ad
no.

Nurses’ and subse-legal appealThe third issue is the effect of the
“requirement” legalBecause Personnel’s had noquent withdrawal.

theyare to if didpresumed acceptedthe Nurses haveconsequence,
“Ifreject. presumption: ap-not The law creates the no forrequest

made,... willgrievanceto the commission is the be consideredpeal
306.04(c)(5)a.Rules,closed.” N.H. Admin. Per Here the Nurses did

initially reject by rejection byan but then withdrew thefiling appeal,
withdrawing anythe before action had been taken on it.appeal

not inprocedure normally applyStrict rules of court do an
State,New Tel. & v.Englandadministrative context. Tel. Co. 113

(1973).101, However,92, 814,N.H. 302 A.2d 821 the con­procedural
a and of asequences voluntaryof civil nonsuit dismissal of criminal

misdemeanor to the ofappeal provide ready analogies consequence
anwithdrawing agency appeal.administrative

A after anvoluntary appealnonsuit is allowable has been
taken, 477, (1891),v. A.Simpson Gafney, 66 N.H. 30 1120 untilup

unjustthe time at which it would be to the other‘“manifestly side’”
it, Service, Printers, Inc.,to N.H.allow Total Inc. v. Promotion 129

(1987)266, 268, 273, Bartlett,v.(quoting Wright525 A.2d 275 45
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(1864)) omitted).N.H. (emphasis289 The effect of a nonsuit taken
after an is to let theappeal judgment of the court below if“stand as
no hadappeal Simpson 477,been taken.” v. Gafney, supra at 30 A. at

hand,1120. In atthe case the Nurses’ wasappeal withdrawn before
it,Personnel had actiontaken on and thus before any canprejudice

be claimed to have occurred.

Likewise, an can be made toanalogy misdemeanor appeals.
In Hampshire,New misdemeanor defendants tried inoriginally a

or courtdistrict often seek de inmunicipal novo review the superior
court, If aRSA 599:1. defendant fails to prosecute or withdraws such
an appeal, the verdict and sentence byrendered the original court

599:3,must be carried into effect. 4.RSA Based on analogies,these
we the original one-point upgrading decision of Personnelhold.that

is, effect,became effective and in reinstated.

inFinally, regulations at“[t]he force the time administra­
(1sttive takeproceedings place Orr,Chilcott v. 747govern,” F.2d 29

1984). 1986,InCir. the then inregulations place forprovided retro­
Rules,pay, 306.04(c)(5)d; thus,active N.H. Admin. Per on the rec­

us,ord before the Nurses are entitled to its benefit.

Reversed and remanded.

All concurred.
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