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(1864)) omitted).N.H. (emphasis289 The effect of a nonsuit taken
after an is to let theappeal judgment of the court below if“stand as
no hadappeal Simpson 477,been taken.” v. Gafney, supra at 30 A. at

hand,1120. In atthe case the Nurses’ wasappeal withdrawn before
it,Personnel had actiontaken on and thus before any canprejudice

be claimed to have occurred.

Likewise, an can be made toanalogy misdemeanor appeals.
In Hampshire,New misdemeanor defendants tried inoriginally a

or courtdistrict often seek de inmunicipal novo review the superior
court, If aRSA 599:1. defendant fails to prosecute or withdraws such
an appeal, the verdict and sentence byrendered the original court

599:3,must be carried into effect. 4.RSA Based on analogies,these
we the original one-point upgrading decision of Personnelhold.that

is, effect,became effective and in reinstated.

inFinally, regulations at“[t]he force the time administra­
(1sttive takeproceedings place Orr,Chilcott v. 747govern,” F.2d 29

1984). 1986,InCir. the then inregulations place forprovided retro­
Rules,pay, 306.04(c)(5)d; thus,active N.H. Admin. Per on the rec­

us,ord before the Nurses are entitled to its benefit.

Reversed and remanded.

All concurred.
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(AnnArnold, Rice,P. M.attorneyJohn general assistant attor-
ney general, orally),on the brief and for the State.

Abbott, Newton, Massachusetts,A. Denner and ofJeffrey Richard
Gould, brief,and Kenneth of Londonderry, by and Mr. Abbott orally,

for the defendant.

Thayer, defendant,J. Tarsitano,The Orlando T. fourappeals
himjury verdicts of four class Afinding guilty felony theft offenses

Band five class felony burglary offenses. The defendant challenges
J.)convictions,these that thecontending Superior (Perkins,Court

improperly admitted evidence of prior unindicted offenses under
404(b).New Rule ofHampshire Evidence Specifically, questionsthe

presented are whether the trial court erred in finding that there was
proofclear that the defendant had committed the prior unindicted

offenses that probativeand the value of those offenses was not sub-
outweighed by theirstantially effect.prejudicial We affirm.

The defendant was hired part-time policeas a inofficer the New-
ington DepartmentPolice in July 1984 and became a full-time officer
in 1986,1984. InSeptember March the defendant left the Newington

to a indepartment police Charlotte,become officer North Carolina.



732

in he oftenofficerpolice Newington,defendant was aWhile the
shifts. William Schanck also workedevening overnightandworked

shifts, sometimes with the defendant.the late
1986, ofearly Newington experienced1985 and townDuring the

in number of of commercial businesses.burglariesincrease thean
30, 1986, formerinvestigation, Newington policeafter anMarchOn

wife, Schanck,his Sharon were arrestedWilliam Schanck andofficer
1987,InNewington burglaries. Julywith of thein connection several
New-to from theguilty charges stemmingpleadedSharon Schanck

Inwith the State. Octobercooperateand toburglaries agreedington
receivingto six counts of1987, guiltypleadedWilliam Schanck

all relatingof hindering apprehension,and one countpropertystolen
awas not re-Although cooperationNewington burglaries.to the

Mr. toagreement, agreed cooperateof his Schanckquirement plea
1987,In Mr. and Mrs. Schanck beganthe Decemberwith State.

with John of the Newregularly Trooper Pickering Hamp-meeting
informationPolice to additional about the New-provideshire State

revealed inMr. Schanck his involvementington burglaries.
criminal acts to Picker-forty-eight separate Trooperapproximately

those, brother,wife in eleven of his wife’sand hising implicated
nineteen, in thirty-three.defendantin and the Subse-Ryan,James

and indictments enteredcharges broughtcriminal werequently,
A heJames and the defendant. short time before wasagainst Ryan

trial, and toRyan pleaded guilty agreed cooperateto to Jamesgo
with the State.

trial, the aShortly before the defendant’s defendant filed motion
anyin limine to exclude reference at trial to crimes forseeking
The defendant arguedwhich he had not been indicted. that such evi-

indence character evidencewould be inadmissible violation of New
hearingRule of Evidence 404. After the of Mr.Hampshire testimony

defendant,Schanck, the the Superiorand CourtTrooper Pickering,
J.)(Perkins, motion specificallydenied the defendant’s and ruled

and admissiblethat evidence was relevant for the ofpurposethe
preparation.and The court furtherestablishing opportunity, plan,

acts,defendant committed these and thatprooffound clear that the
outweighedvalue of the evidence the ofprobative danger preju-the

dice to the defendant.
trial, the defendantjury guiltyAfter a the found of nine felonies:
A B burglarytheft and theft-related offenses and five classfour class

juryThe defendant ofburglary-related acquittedand offenses. the
A one Bchargeone of class theft and of classcharge burglary.
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its dis-trial court abusedtheissue is whetheronlytheappeal,On
participationthe defendant’strial evidence ofatadmittingincretion

The defendantwas not indicted.which heforcriminal actsin other
in twoevidence, court erredthe trialthat, admitting thisbycontends

committedthe defendant(1) thatproofwas no clearthererespects:
outweighdid not(2) of the actsvalueacts, the probativeandthese

themevidence ofadmittingofto the defendanteffectthe prejudicial
inmade no errortrial courtthat thecontendsin The Statecourt.

acts.the unindictedrelating totestimonyadmitting the

underis admissibleor bad actsoffensespriorofEvidence
pro­The rule404(b) Rules of Evidence.Hampshireof NewtheRule

vides:
otherCrimes, of“(b) or Acts.—EvidenceWrongs,Other

the char-provetocrimes, is not admissibleor actswrongs,
inactedpersonthat theto showa in orderpersonacter of

however, forbe admissiblemay,therewith. Itconformity
intent,motive, opportunity,such ofproofaspurposes,other

mis-absence ofidentity, orknowledge,plan,preparation,
take or accident.”

404(b), court404(b). thisof RuleadoptionEv. Prior to theN.H. R.
admissibilitydetermine thetest tothree-prongedestablished ahad

543, 546, A.2dBarker, 117 N.H. 374See State v.priorof offenses.
(1977). ofBarker, priorheld that the admission1179, In we1180

evi-that “thea determinationuponis conditionedevidenceoffense
character orshowingthan thea otherpurposeis relevant fordence

indefendant, questionthat the actsproofthat theof thedisposition
clear,is and that the probativethebycommitted defendantwere

to the de-danger prejudicetheoutweighsthe evidencevalue ofof
added). 53, 60,In v. 129 N.H.Hickey,State(emphasisId.fendant.”

anal-60, (1986), three-prongedthat theA.2d 65 we determined523
404(b). However, we sub-also under Rulerequiredof Barker isysis

analysisBarker to conformthe third of thesequently prongmodified
v.of Evidence. See StateHampshireto Rule 403 of the New Rules

(1988)1236,Trainor, 371, 375, (requiringN.H. 540 A.2d 1239130
determination). thatRule 403 providesRule 403 for Barkeranalysis

relevant, if its valuemay probativebe excluded“[although evidence
. . .”dangerthe of unfair .by prejudicesubstantially outweighedis

stated,recently under the appropriatehaveR. Ev. 403. As weN.H.
Trainor,in the decision whetheras modifiedthree-pronged analysis,

404(b) ‘“lies within the sound discre-under Ruleto admit evidence
is rele-a that the evidenceuponof the trial court determinationtion
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orvant for a other than character that isdisposition, therepurpose
offenses,’...the priorclear that the defendant committed andproof

to does notprejudice substantially outweighthat the the defendant
Gruber,. . .”the value the evidence . State v. 132 N.H.probative of

(1989)83, 88, 156, Trainor, 374,A.2d 130(quoting562 159 N.H. at
(citations omitted)) added).540 A.2d at 1238 (emphasis

The does that the first of isdispute prongdefendant not the test
Therefore,met. we withproceed understandingthe that the trial
correctlycourt found that the evidence theproffered of defendant’s

of criminal ofpriorcommission acts was relevant for the purpose
opportunity, plan, defendant,and Theestablishing preparation. how-

ever, the nor theasserts that neither second third is met.prong
The that failure of toargues producedefendant the the State evi-

dence the reaped monetarythat defendant a gain or retained stolen
fromproperty the criminal acts should a ofprior preclude finding

“clear thatproof” he committed the offenses. Additionally, the de-
fendant that proof”contends there is no “clear hethat committed
prior criminal onlyacts because the evidence hethat committed

witnesses, Schanck,those acts came testimonyfrom the of three Mr.
Schanck, testified,Ryan,Mrs. and James who according to the de-

in returnargument,fendant’s for favorable treatment from the
State. thedisagree arguments.We with defendant’s

limine,At hearingthe on the motion in the trial court heard ex-
testimonytensive both Mr. Trooperfrom Schanck and Pickering

which a of clear At thesupported finding proof. hearing, Mr. Schanck
testified the inwayto which he and the defendant first became in-
volved in Newington businesses. Mr.burglarizing Schanck described

inburglariesnumerous which both andhe the defendant in-were
volved. theyHe described how committed burglaries while either
one or both were on so thatduty, they could be ofaware Newington
police therebyactivities and avoid detection. Trooper tes-Pickering
tified at that thehearing Newingtonthe two officers who were most

dutyoften on when burglaries occurred were Mr. Schanck theand
Trooper Pickeringdefendant. twodescribed ofperiodsunsuccessful

in Newingtonsurveillance to catchdesigned burglars.the At the
hearing, Mr. Schanck that hetestified both and the defendant partic-

and,in ofipated the surveillance when notpart participating, knew
when Further,the surveillance was being conducted. Mr. Schanck
confirmed boththat he and the defendant planned their toburglaries
avoid ofperiodsthe surveillance.

Further, the defendant’s contention that there was no clear
proof that he criminalpriorcommitted acts thebecause all witnesses



735

from thetreatmentto those acts received favorablewho testified
cooperatetoAlthough agreedMr. Schanckis without merit.State

State, agree-not a of hisrequirement pleawascooperationwith the
ofMoreover, based its initial determinationthe trial courtment.

and Picker-testimony Trooperof Mr. Schanckonly on theproofclear
testified at theRyan pretrialnor Jamesneither Mrs. Schancking;

hearing.
unin-trial, testifyMr. to about priorbefore SchanckpermittingAt

defendant, the trial court reconsideredinvolving thedicted offenses
to that evidence.precludedenial the defendant’s motionits earlier of

conference, from counselargumentsthe court heard bothAt a bench
a moreits It is difficult toruling. imagineand then reaffirmed earlier

Mrs. Schanck and Jamesconsideration of the evidence. Bothcareful
merelyMr. testified. TheirRyan testimonytestified after Schanck

testimony unnecessaryandMr. Schanck’s earlier wascorroborated
proof.trial court’s determination of clear we findAccordingly,to the

inthe trial within its discretion clearfinding proofthat court acted
priorthat the defendant committed the criminal acts.

the that the of of­Lastly, argues priordefendant evidence
erroneouslywas admitted because its value did notprobativefenses

test;its effect. Defendant misstates the as weoutweigh prejudicial
earlier, the trial judge only prejudicestated must find that “the to

not substantially outweighthe defendant does the value ofprobative
Gruber, 88,evidence.” v. 132 N.H.the State at 562 A.2d at 159. We

that,indicated of evi­considering admissibilityhave the“[w]hen
404(b),dence of other crimes under Rule the trial court must con­

provesider whether the evidence is offered to an issue that is
so,and,in ifactually dispute how serious the is.”dispute really Id. at

89, 53, 60,A.2d (quoting Hickey,562 at 160 State v. 129 N.H. 523
(1986)).60, inA.2d 65 Whether an is dispute particularlyissue is

to a ofpertinent determination the balance between the probative
Gruber,prejudicialvalue of evidence and its effect. See State v. 132

89, Here,N.H. at 562 A.2d at 160. the denied ever partici­defendant
Thus,in any Newingtonof the thepating burglaries. participation,
inabilityand of the defendant to the crimes which Mr.participate,

Moreover,incommitting clearlySchanck admitted was theissue.
the criminal actspriortrial court found that were relevant for the

opportunity, plan,of and apurpose establishing preparation, finding
defendant.disputed bynot the

trial court is accorded in“The considerable deference its de­
of whether the prejudice substantially outweighstermination the
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90,atprobative value.” Id. 562 A.2d at 160. To show that the trial
discretion,court abused its the defendant must demonstrate that the

ruling plainlyof the trial court was untenable or unreasonably preju-
90,atdicial to the defendant’s case. See id. 562 atA.2d 160.

Here, acts, Schanck,the criminalprior bytestified to Mr.
subjectwere related in time andclosely matter to the offenses for

which the defendant was indicted. The testimony about the prior
criminal acts tended to establish that the offenses with which the

achargeddefendant was were ofpart larger plan systematicof
defendant,crimes and that the of positionbecause his a policeas

officer, the andpossessed opportunity knowledge necessary carryto
inout whileburglaries Newington avoiding police detection. The de­

fendant of prioralso asserts that the evidence criminal acts admitted
in was,evidence was cumulative. Tounfairly contrary,the it in part,
the cumulative nature this thatof evidence made it andprobative;

jurythe fact that the theacquitted defendant on some of the charges
suggests that the cumulative nature of the charges was not unfairly

Therefore, because of theprejudicial. highly relevant nature of the
criminal unfairprior prejudice defendant,acts and the lack of to the

we hold that the trial court acted within the bounds of its discretion
in offinding priorevidence those acts admissible.

stated,For the reasons affirm thewe defendant’s convictions.

Affirmed.

All concurred.
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