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90,atprobative value.” Id. 562 A.2d at 160. To show that the trial
discretion,court abused its the defendant must demonstrate that the

ruling plainlyof the trial court was untenable or unreasonably preju-
90,atdicial to the defendant’s case. See id. 562 atA.2d 160.

Here, acts, Schanck,the criminalprior bytestified to Mr.
subjectwere related in time andclosely matter to the offenses for

which the defendant was indicted. The testimony about the prior
criminal acts tended to establish that the offenses with which the

achargeddefendant was were ofpart larger plan systematicof
defendant,crimes and that the of positionbecause his a policeas

officer, the andpossessed opportunity knowledge necessary carryto
inout whileburglaries Newington avoiding police detection. The de­

fendant of prioralso asserts that the evidence criminal acts admitted
in was,evidence was cumulative. Tounfairly contrary,the it in part,
the cumulative nature this thatof evidence made it andprobative;

jurythe fact that the theacquitted defendant on some of the charges
suggests that the cumulative nature of the charges was not unfairly

Therefore, because of theprejudicial. highly relevant nature of the
criminal unfairprior prejudice defendant,acts and the lack of to the

we hold that the trial court acted within the bounds of its discretion
in offinding priorevidence those acts admissible.

stated,For the reasons affirm thewe defendant’s convictions.

Affirmed.

All concurred.
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(Brian assistant attor-Graf,R.Arnold, attorney generalP.John
for the State.orally),andon the briefney general,

Concord,defender, byofAbbott, Jr., appellateassistantKirkW.
for the defendant.orally,andbrief

defendant,trial, Whit-JosephtheJOHNSON, juryaFollowingJ.
629:1; RSA 630:1-a.murder. See RSAattemptedconvicted ofwastey,

conviction, that the CourtSuperioralleginghisWhittey appeals
509(c)(2)J.)(Manias, Rule of EvidenceHampshireNewmisapplied

request discoverydenied his forand, erroneouslyconsequence,as a
identity. We affirm.informant’sof a confidential

Whitteyas follows. shot Jamesfacts of this case areThe pertinent
Decem-of Fortier’s onfoyer apartmentin from theFortier the neck

cocaine, afound 12.3 of18, day, police gramsThe nextber 1988.
inositol,scale, drug paraphernaliaa bottle of and otherbeamtriple

could aparaphernalia suggestthisAlthoughin apartment.Fortier’s
ille-onlyhe is a user of theFortier insistscocaine-selling operation,

charge attemptednot to the ofWhittey pleaded guiltysubstance.gal
18 in order tomurder, that he visited Fortier on Decemberarguing

claimed,him;him, the gun, Whitteyfrom not to shootcocainebuy
accidentally.fired

trial, policelearned that an informant told theBefore the defense
half an ounce of cocainebuys perin 1989 that FortierSeptember

informant, had Fortier sincepoint onlyThe who at that knownweek.
Pur-1989, buybe able to from him.”thought “maysummer heearly

509(c)(2), discovery of the inform-Whittey requestedto Rulesuant
credibility trial and toimpeachin to Fortier’s atidentityant’s order

in-After that thetheory concludingof defense.Whittey’sbolster
of de-give testimonybe able to relevant to the issuemightformant

innocence, the proceduresor the trial court invokedfendant’s guilt
509(c)(2),Rule held an in camera and ordered submissionhearing,of

inpubliccourt then balanced “the interest protect-of affidavits. The
right pre-flow information the individual’s toing againstthe free of

defense,” in “althoughhis and found the State’s favor: thepare
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testimony of the confidential informant relevant,is arguably the
holds is notCourt that it essential to defendant’s defense such that

of identity necessarydisclosure the informant’s is to ensure defend-
rightant’s to a fair trial.”

Whittey argues on that the trialappeal court should not have ap-
a to whether allowplied balancing test decide to ofdiscovery the

informant’s the courtidentity. “[0]nce determines that there ais
probabilityreasonable that the informer can give ‘relevant’ testi-

509(c)(2)],”definedmony by Whittey contends,[Ruleas “the rem-
(c)(2)forth inedies set Section are available and no further balancing

of the state’s ofinterest theprotecting identityinformant’s is re-
Wequired.” disagree.

509(c)(2) reads,New Rule of EvidenceHampshire in pertinent
part:

bp“If it anappears in the case that informer may able to
anyrelevant ingive testimony to issue a criminal case relat-

,to or .ing guiltdefendant’s innocence . . in-and thethe
entityformed thepublic privilege,invokes the court shall

thegive public entity an to showopportunity in camera
determining can,facts whether therelevant to informer in

fact, The willsupply testimony.that inshowing beordinarily
affidavits,formthe of but the court may direct that testi-

mony be if it thetaken finds that matter cannot be resolved
If thesatisfactorily upon affidavit. court finds there ais rea-

sonable thatprobability the informer can give the testi-
mony, public entityand the elects not to disclose the

inidentity,informer’s criminal cases the court on motion of
the defendant on its motion grantor own shall appropriate

■relief, maywhich include one or more of the following: re-
thequiring prosecuting attorney to comply; the de-granting

continuance;afendant additional time or relieving the
makingdefendant from disclosures otherwise ofrequired

defendant;the prohibiting the from in-prosecuting attorney
evidence; andtroducing specified dismissing charges.”

added.)(Emphasis
inThe balancing test referred to the trial court’s order and the

derives,parties’ briefs from a intest articulated v.Roviaro United
States, 53, (1957).353 U.S. 62 The Court discussed the well-recog-
nized prosecutor’s keepto anprivilege informant’s identity confiden-
tial, 59;id. at v.McCray Illinois, 300,see also 386 U.S. 308-09
(1967), and athatstated
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arises fromprivilegeof theapplicabilityon the“limitation
fairness. Where the dis-ofrequirementsthe fundamental

hisof the contents ofidentity, oran informer’sofclosure
anto the defense ofcommunication, helpfulandis relevant

cause,a thedetermination ofaccused, or is essential to a fair
no rule. believe that fixed. . Wegive way.mustprivilege

The is onejustifiable. problemisto disclosurerespectwith
ininterest theprotectingthebalancing publicthat calls for
right preparethe individual’s toagainstof informationflow

balance renders non-Whether a properhis defense.
on the circum-particularerroneous must dependdisclosure

case, into consideration the crimetakingof eachstances
defenses, ofpossible significancethepossiblethecharged,

relevant factors.”testimony,the informer’s and other
Roviaro, the as thebalancingWe have described testat 60-62.supra

to“that of essential need” sufficientpointto determinemeans used
v. 130Stateprivilege. Svoleantopoulos,overcome the prosecutor’s

(offense(1988)471, 473, 410, 411 committed toprior543 A.2dN.H.
date).effectiveRule 509’s

509(c)(2) 1985,in and as noadopted yetits RuleHampshireNew
Hampshireunder it. New cases decided undercase has been decided

however,law, the test artic-uniformly applied balancingcommonthe
Ramos, 276, 279-81,Roviaro, 131 N.H.in see State v. 553ulated

473-75,275, (1988); Svoleantopoulos, supra277-78 State v. atA.2d
83,411-12; 92-93, 27,N.H.at v. 125 480 A.2dBerger,543 A.2d State

303, 310, 655, (1976);(1984); v. 116 358 A.2d 661Thorp,33 State N.H.
“Newcorrectlythe comments Rule 509 note thatfollowingand

rule.” disposi-law is consistent with this This fact is notHampshire
case, with,is consistent nottive of the because our common law and

rule;to, the but our lawidentical common tradition is nonetheless
509(c)(2)Ifto the drafters of Rule itgreat weight.entitled intended

doctrine,diverge reporter likelyto from established the would have
highlighted change. reporter’sthis See N.H. R. Ev. 801 notes (noting

law).inchange
509(c)(2)We next look to the of Rule for inorigins help resolving

509(c)(2)question. followingour The comments Rule state that
Rulerule is identical to Uniform 509.” Although“[t]his this state-

509(c)(2)in comparement is inaccurate one N.H. R. Ev.respect,
(“relevant into issue a criminal caseany relating to the defendant’s

innocence”) 509(c)(2) (1974) (“relevantwith Ev.guilt or UNIFORM R.
case”),inanyto issue a criminal both rules contain what we consider

to be the crucial tolanguage this case:
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“If the there a probabilitycourt finds reasonable that theis
informer can give testimony, public entitythe and the elects
not to the inidentity,disclose informer’s criminal cases the
court on motion of the defendant or on its own motion shall

relief,grant maywhichappropriate include one or more of
followingthe . . . .”

rule,The of the uniformlanguage and of New Hampshire
509(c)(2), onlyRule contains an thatadmonition the trial court “shall

relief, whichgrant appropriate may include one or more of fol­the
andlowing.” “appropriate” “may” presentThe words a callclear for

See,athe exercise of trial court’s discretion. e.g., Thomas v. Capital
(5th 1988) (RuleServices, Inc., 866,F.2dSec. 836 877 11Cir. explic­

trial court’sitly byauthorizes discretion wordcontaining “appropri­
rule);in 1513,ate” of Sierra Club v.language Lujan, 728 F. Supp.

(“the(D. 1990)1518 Colo. word ‘appropriate’ refers to the court’s
in decidingdiscretion whether a violation a[of should be pe­rule]

be”);largenalized and how the should v. 17penalty Pope,State
(1977) (“the609, 614, 1179,Wash. 564App. P.2d 1181 use of the

words relief’ was intended to‘appropriate give superiorthe court
discretion”).full use of Applicationits of a testbalancing to deter­

mine withinrelief is well a trial court’s‘(appropriate” discretion.
In authorityaddition to the from our common-law tradition and

509(c)(2),originsthe of Rule inpublic policy militates favor of up-
holding applicationthe trial of thecourt’s Roviaro balancing test.
Acceptance Whittey’sof argument against the testbalancing would
mean prosecutor’s privilegethat the would fail whenever a defend-
ant could show that an informer’s testimony is relevant to some issue
relating guiltto the defendant’s or innocence. Because so much unes-

testimony “relevant,”sential falls the categoryunder of such a doc-
trine would eviscerate the prosecutor’s andprivilege seriously

the flow of information toimpede necessary effective work.police
case,to theReturning of this we hold that the trialfacts court

incorrectly competingbalanced the interests that the in-finding
testimonyformant’s “is not toessential defendant’s defense such

that disclosure of identitythe informant’s is tonecessary ensure de-
First,fendant’s right to a fair trial.” the testimonyinformant’s could

not be admitted to impeach credibility,Fortier’s because “[sjpecific
witness,ofinstances the a forconduct of the ofpurpose orattacking

supporting credibility,the . . . maywitness’ not be proved by extrin-
608(b);sic evidence.” N.H. R. Ev. see Lapierrealso v. 131Sawyer,

(1989) (“the609, 613, 640,N.H. 557 A.2d 643 plaintiff was not enti-
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contends, the defendant’stowitnesses, impeachheasonputtotied
in theSecond, information containedtheindependently”).testimony

through Sep-June 1989the ofonly periodtoreferstipinformant’s
1988, shooting.time of thethe1989, Decemberand nottember

in Decemberinformation, cocaine-sellingofif indicativeThird, the
evidenceintroduced intoitself1988, prosecutionThecumulative.is

daythe afterin apartmentfound Fortier’sdrug paraphernaliathe
that FortierOsgoodfrom Richardtestimonyasshooting, as wellthe

cross-addition, chose not toIn the prosecutiona cocaine dealer.was
who also testifiedGifford, witnessa defenseScottCraigexamine

Fourth, informant was neitherthedealer.Fortier was a cocainethat
Ramos,v.in, See Stateto, charged.the crimenor participantwitness

law).509279, pre-Rule(applyingA.2d at 277at 553N.H.131

court inter­conclusion, correctlythe trialIn we hold that
509(c)(2), andRule of EvidenceHampshireNewappliedandpreted

we affirm.therefore

Affirmed.

All concurred.
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