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Nor doesoverreaching.out,” prosecutorialnot claimdoes“blurted
in to a curativefailing giveerredthat the courtdefendant claimthe

Hunter, 132 N.H. atSee State v.instruction, requested.none wasas
that, the trial record as aare satisfied on561, A.2d at 568. We567

harmed the inadmis-bysowhole, irreparablywas notthe defendant
a mistrial.been entitled toas to havetestimonysible

Affirmed.

All concurred.
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(LaurenceGardner, F.F. of LebanonLaw LaurenceofOffice
for theorally), plaintiffs.on the brief andGardner

Jr.,Dorn, of Woodsville M.Edward M. Van {EdwardLaw Officeof
orally),brief and for the defend-jointDorn on the defendants’Van

Morrison, Wormer,ants, Bradshaw, Robert theBernard Leslie and
Town of Monroe.

Bruno,R. of R. on{KevinLaw Kevin Woodsville BrunoOffice of
defendants,brief), Bradshaw,for the Bernardjointthe defendants’

Morrison, Wormer, the Town ofRobert and Monroe.Leslie

Ludtke,Arnold, at-attorney generalP. J. assistant{LeslieJohn
brief), State,on the brief for the as amicus cur-torney general, by

iae.

Association,New of Concord BernardHampshire Municipal {H.
Jr., brief),on the brief as amicus curiae.Waugh, by

(the Town)Thayer, defendants,J. The the Town of Monroe and
J.)selectmen, {Smith,its the Court’s determinationappeal Superior

systemthat the Town’s discontinuance of its sewer in-constitutes
condemnation, justrequiring compensation,verse and claim that the

in inattorney’strial court erred fees and certaindenying making
factual The severalfindings. plaintiffs, property byowners serviced

decision,system,the sewer also theappeal court’s that itarguing
erroneously allows the defendants to choose discontinuance of the

systemsewer over construction of a wastewater plant.treatment
Moreover, maintain trialplaintiffsthe that the court in rulingerred
that the selectmen possessed authoritysufficient to expend ofpart
the Town capital reserve fund for the construction of septic systems
to buildings.service Town-owned We reverse the trial findingcourt’s

condemnation,of inverse fees,but affirm its denial of attorney’s as
well as those decisions appealed by plaintiffs.the
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inof dispute.Most of the relevant facts this case are not The Town
inin 1932 to its villagea sewer service area.system propertiesbuilt

state,its collects raw fromsystem sewage approx-In thispresent
untreated,it,spews into theimately fifty properties and Connecticut

1971, capitalIn the Town voted to establish a reserve fund forRiver.
unit,constructing disposalof a and votedpurpose sewagethe several

thereafter to tax revenue into this fund. thetimes transfer Twice
ofstudyhired the variousengineers feasibility sewageTown to dis-

no unit.options, but made move to build a Theseposal disposal engi-
septic systemsneers did not discuss construction of individual on the
ofas an alternative to aproperties typeaffected wastewater treat-

facility.ment
Meanwhile, the Town learned that its and federal permitsState to

1, 1988,the River would on JulyConnecticut andpollute expire
1987,Maywould not be renewed. In the Town asked the State Water

(the WSPCD)and Pollution Division toSupply Control determine
feasibility of in ofseptic systemsthe individual lieu the Town’s sewer.

1987,studyThe WSPCD its incompleted August and informed the
in mid-SeptemberTown that a wastewater treatment thefacility for
could insewer not be anddesigned constructed time to meet the

1, 1988,andState federal July deadline.
Thus, the defendants turned to disposal options.subsurface At a

town 1987,inspecial meeting November the Town voted to hire engi-
“to designneers individual on-site subsurface disposal systems for

the present users of the Monroe Town System,”Sewer and to forpay
their services fund,out of the Town’s capital reserve which at that

$200,000.time totalled approximately The engineers completed their
1988,instudy, and March the Town thepassed following articles:

“17. To ifsee the willTown vote to thechange purpose of the
existing Sewer Disposal CapitalUnit Reserve Fund to one
with the purpose of anddesigning constructing a sewage
disposal system systemsor for the VillageMonroe Sewer
System withcompliesthat Federal and State Law and Reg-
ulations.

* * *

19. To ifsee the willTown vote to designate the Board of
Selectmen as toagents expend the Captial [sic] Reserve
Fund for purposethe for which said wasfund established.”

July 1,1988,The arrived,deadline but the Town continued oper-to
ate its sewer in violation of State result,and federal law. aAs the
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Town, and the se-sued thealsoplaintiffsTown. ThetheState sued
anddeclaratory judgmentforInindividually. petitiontheirlectmen

in theproperty righta vestedclaimedin theequity, plaintiffsbill
to discontinue theplansthe Town’sillegaland declaredTown sewer

that therequested superiorplaintiffsthethings,otherAmongsewer.
Town theto the voters of theto “offerthe selectmenordercourt

treatment, in thewhich would besewageforavailablealternatives
and the Town.”Villageof thebest interestlong-range

action on the1989, anythe trial court tookbeforeIn February
fate of theto determine themeetinga specialthe Town heldpetition,

thewhat, helpit should do tosewer, anything,ifto decideandTown
A of thesewage. majoritytheirofdisposeownerspropertyvillage

leavethe Town sewer andabandoncompletelyvoted tocitizensTown
The townspeopleown devices.owners to theirvillage propertythe

individual sub-5, the Town to constructallowingArticlepassedalso
in thebuildings locatedfor Town-ownedsystemsdisposalsurface

soon after-petitionto amend theirmovedplaintiffsarea. Thevillage
February town meetingtaken at thethe actionschallengetoward

to:the trial courtrequestedand
themoney pur-not to forexpendDefendants“order the

10,1989 forFebruaryin 5 as voted onforth Articlesetposes
valid vote to withdrawandappropriationof a validthe lack
...[;]fundcapitalfrom the reservefunds

of the villagethe abandonmentan preventingenter order
[;. .system and].sewer

Town to construct a wastewa-thecompellingenter an order
in with State and federal re-complianceplantter treatment

theplant paid bycost of the beand that thequirements
for and mainte-charged operationthe usersTown and

nance.”
1989, entered into a consent decreeIn the Town and the StateApril

agavethe Town. The decree the Townagainstin the State’s lawsuit
15, 1989, rawending dischargefor its ofnew deadline of October

in the areavillageriver. ownerspropertyinto the Severalsewage
ceasedensuingthe months andseptic systems duringconstructed

the time of the court’sby superiorthe Town sewer. Bututilization of
incase, operation,still and was stillin this the sewer wasorder

river.into thesewageuntreatedpumping
13,1990,court, March that bothbyThe order dated ruledsuperior

reserve the votemoney capitalof from the fund andexpenditurethe
addition,In the courtlegal.the Town sewer wereto discontinue
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ruled that party that,neither was of badguilty therefore,faith and
neither was entitled to attorney’s on,fees. The court went however,
to rule that discontinuance of the sewer constitutes inverse condem-
nation, just Town,requiring compensation by the enjoinedand dis-
continuance of the sewer pending any appeal or suit by the individual
property justowners for compensation. Pursuant to its in-ruling of

condemnation,verse the court found that three inproperties located
the village area are incapable of sustaining septicon-site systems.
Both parties appealed.

court,Before this the defendants argue that the plaintiffs have no
vested inproperty right the sewer system, court,and that the trial
therefore, inerred ruling that discontinuance of the sewer consti-
tutes inverse In addition,condemnation. the defendants maintain
that the superior court erred in them andenying award of attorney’s
fees, because the plaintiffs’ suit theagainst selectmen as individuals

in badacting faith had no inreasonable basis fact. The defendants’
other onarguments appeal are made bymoot our indecision their
favor on the first issue and are not addressed.

turn,The inplaintiffs, allege three trial First,court errors. the
plaintiffs argue that the Town had no authority to stop providing
them with a sewer Second,service. they thatargue the Town’s deci-
sion to sewer,discontinue the Town rather than construct a wastewa-
ter treatment facility, was arbitrary unreasonable,and in violation of

I,part article 12 of the New Hampshire Third,Constitution. the
plaintiffs claim that the selectmen’s withdrawal of money from the
capital reserve fund to construct on-site septic systems for Town
buildings violated RSA chapter 35. We dismiss all three arguments.

We first address the plaintiffs’ argument that the Town had no
authority to discontinue its sewer service to the residents of the vil-
lage plaintiffsarea. The instate their brief “[t]herethat is innothing
RSA Chapter 149-1which indicates directly or indirectly that citya
or town would abandon a sewer system that had previously been
installed,” that, therefore,and “[o]nce a town has chosen to provide a
town system,sewer the town cannot withdraw that essential service
because of water pollution but, rather, . . . must take the necessary
steps to abate the water pollution.”

We disagree. RSA 149-1:1grants municipalities the authority
to “construct and maintain” sewers and declares athat sewer con­
structed aby municipality “shall be the property of the [munici­

Thus,pality].” sewerage“[a] system constructed aby municipal
corporation is its property and its right to regulate and control the
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Dover,v.Mitchelownership.”of itsnecessary incidentof it is ause
(1953).409,289, 412285, A.2d99N.H.98

propertyand control one’sto regulatewith the rightConcomitant
fit, statutory languagesees and noof it as oneto disposeis the right

generally“Courtsprinciple.self-evidentthissupportneeded tois
the municipalthe ofpropertyand drains assewersregard public

built, they may protectedbe andare andtheyin whichcorporations
and no privateof the municipality,any propertyas othercontrolled

TheMcQuillin,them.” E.interfere withthe torighthasperson
CorporationsMunicipal (3d 1991).31.29,§ at 259 ed.Law of

sewer,circumstances, may discontinue itsmunicipalityamostUnder
their sewage byit to ofby disposeservedpreviouslythoseleaving

other means.
to connectto a ownerrule, given propertythe right“As a

only,in nature of a license andis thewith a sewermunicipal
anyfor cause at time.maylicense be revoked. . . a[s]uch

therefore, if the sewer witha right,hasmunicipalityThe
nuisance, requirebecomes a towhich the connection is made

. .from the sewer . .”drain to be disconnectedsuch
31.31,§Id. at 289.

the li­plaintiffs’cause to revokeampleThe defendants had
nuisance,sewer; byit became a as evidencedcense to use the Town

the for the Riverpollutingsuit Town Connecticutagainstthe State’s
court thatthe trial found three affectedpermit. Althoughwithout a

(aon-site find­septic systemsare ofincapable supportingproperties
contest), aver that Townwhich the defendants the defendants theing

to that nowill with these owners ensurecreatively propertywork
solelyor her because of a sewerpropertyone is forced to vacate his

to accomodate theapparent willingnessshutdown. The defendants’
as in their search for newpossibleowners as muchvillage property

of their where such accommodation wasdispose sewage,means to
our conclusion that thenecessarily required, strengthensnot de­

to discontinue the Town sewer.fendants had cause

is thatargumentThe second the Town’s decision toplaintiffs’
choose of the sewer over construction of a wastewa­discontinuance

I, 12facilityter treatment violates article of the Newpart Hamp­
actuallyshire This consists of twoargumentConstitution.

First, have voted to waste-­assertions. the Town should construct a
water since utilities own three-­facility, particularly publictreatment

of real in the town and would therefore bear thefourths the estate
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cannot, however, second-guessof the construction bill. We abrunt
its the cost of a treatmenttaxpayers facility,Town’s decision to spare

“Ataxpayers’ identity. municipality’sof the decision notregardless
make to anmajor improvements existing drainage systemto capital

31.17,MCQUILLIN, supra, §discretionaryis immune as a decision.”
Moreover,230. have held that a Town’s “failure topreviouslyat we

does not constitute adiscretionary takingtake affirmative action”
I, article 12 ourpurposes partfor of of constitution. Rockhouse Mt.

593, 601,v. 127Property Conway,Owners Assoc. Town N.H. 503of
(1986).1385,A.2d 1390

The the theplaintiffs’ argumentsecond of is thatpart Town’s deci-
to justdiscontinue sewer constituted a takingsion the without com-

I, words,in inof 12:pensation, partviolation article other inverse
court with issue,condemnation. The trial the onagreed plaintiffs this

appealand the that ruling, arguing plaintiffsdefendants that the
no righthave vested in the town sewer. is aproperty This case of first

us,for weimpression and find learned treatises and decisions of our
jurisdictions helpfulsister on the issue.

Eugene McQuillin’s treatise is a respected authority on the sub-
ofject municipal corporations. He states that right given“the to a

property owner to connect with a . .municipal sewer . does not be-
a merelycome vested theright because user was toput considerable

inexpense constructing a drain thefrom premises and itconnecting
the §with sewer.” E. McQuillin, supra, 31.31, Aat 289. munici-

asserts,pality may, he disconnect a property owner’s drain from a
sewer for cause “without being liable to the ofowner the indrain
damages.” Id.

This view apparently has acceptedbeen by all States confronted
Vermont,with the issue. for example, 1894,decided the inquestion in

Barre,the case of v.Camp Village 563, (1894).66 Vt. 29 A. 1022of
Camp’s sewage drained into sewer,the municipality’s open which
had become a nuisance. Camp was ordered to disconnect his drain

thefrom sewer.

“The plaintiff’s contention is bythat the arrangement made
in 1887 and paymenthis towards the construction of his
drain and receiver he had aacquired right inproperty the
street and a toright the his drainuse of and receiver.... The
arrangement... conveyed [Camp]to rights.no property It
was at most a license to withconnect the thensewer in
use. ... It would be anomalous to bailiffs,hold that the by
permitting the plaintiff to hisconnect drain one sewer,with
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disconnectingthemselves from itthereby precludeshould
a nuisance. The defendant could notits use becamewhen

of forpurposeslimit and defeat one the whichpoweritsthus
was chartered.”it

568-69, Supreme29 A. at 1023-24. The Court of Wisconsin hasId. at
stated:similarly

systemto connect with a sewer mustmunicipallicense“Any
ability systembe the of the tocontingent uponall timesat

one vested inany rightsof the ... No hassewage.dispose
sewers, a suchmunicipality grantof the nor can athe use

reason,If, willany systemthe not handleright. forvested
by of its natureparticularfrom a source reason orsewage

it is within the of the topower municipality requirequantity,
discontinued, mayconnection be and it bethat the sewer the

indo so to protectof the to order itselfduty municipality
creation aliability for the of nuisance.”possiblefrom

Michelson, 137, 143,v. 104 Wis. 2d 311Menomonee FallsVillage of
658, (1981); Bank &661-62 see also LaSalle Nat. Trust Co.N.W.2d

656, 665-66, 1239,470v. 128 Ill. 3d N.E.2dChicago, App.City of
(“As(1984) rule,a a topermit to connectgeneral municipal1245-46

only;in the nature a license it does not create a vestedis ofsewers
connection;” plaintiff’sto such court found irrelevant to claimright

passed money spentmuch time had and much had been on sewerthat
Princeton, 411,connection); Ky. 409, 94,v. 226 11Baker S.W.2d 95

(1928) (“The inright systemmere a sewertapto consideration of a
which mustsimply temporary yieldfee is a whenspecified privilege

necessaryit to discontinue the old and asystem,becomes construct
health”); Bar,in order the Bluesystem promote publicnew to Fox
(S.D. 1988) (“This915,Yankton, 424v. N.W.2d 919CityInc. courtof

that no inany rightshas stated one has vested the use of norsewers
city grant right”).can the such a vested

In of weight authorityview this of and sound wereasoning,
that a has no in aproperty rightalso hold owner vested sewer con­

plaintiffs’ attempt distinguishnection. The to the above-cited cases
because each involved one sewer line not an entireand municipal

Asystem requiressewer little comment. ownerproperty does not
ingain right systema vested a sewer because thesimply neighbors

In ofare the absence a nosimilarly property right, takingsituated..
I, 12partfor of article of thepurposes State Constitution has oc­

curred, see LaSalle Nat. Bank & Trust v. City Chicago, atsupraof
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1245,664-65, 470 N.E.2d at and we therefore reverse the trial
of inversefindingcourt’s condemnation.

the third on thatplaintiffs’ argument appeal,We next address the
moneyto fromauthority expend capitalselectmen lacked the re-

systems buildings.serve fund to construct for Town-owned Asseptic
above, the Town to these septic systems,related voted construct but

a forspecific appropriation paynever voted on to the construction.
Instead, Town name agentsthe voted to the selectmen “as to expend
the fund for the for which fundcapital purposereserve said was

The isestablished.” stated and apurpose “designing constructing
system, systemssewage disposal or for the Monroe sewervillage

system compliesthat with federal and State law and regulations.”
first,plaintiffs argue,The that the expenditure for Town-owned

buildings does not fall within the thepurpose capitalof fundreserve
and, second, that the lawfullyselectmen could not spend the funds
without a voted at a townspecific appropriation meeting.

We hold that the withinexpenditure falls well the ofpurpose
the capital reserve fund because anddesigning constructing septic

(located area)systems withinbuildingsfor Town-owned the village
“designingconstitutes and aconstructing sewage disposal system

... for the Monroe village system.”sewer The plaintiffs make no
argument supportto their bald assertion expenditurethat the does
not fit the intended purpose, and we are unable to conjure one. We
note that the selectmen did not expend capitalthe reserve funds to
construct septic systems for buildingsTown-owned until aafter ma­

ofjority townspeoplethe voted to construct such septic systems.
We also hold that the selectmen possess sufficient authority to

fromspend money the capital byreserve fund virtue of both their
designation as agents to thespend money and the provisions of RSA
35:15. This statute states:

“Persons holding trust,said incapital reserve funds pro-as
invided this chapter, shall hold the same until such astime

the town ... in the prescribed by 35:3,manner RSA shall
have named agentstrustees or of the town ... to outcarry
the objects designated by the . providedtown . . ex-that
penditures from any fund established for the acquisition of

pursuantland to RSA 35:1 shall be onlymade as authorized
by a votemajority of the legal voters andpresent atvoting
an annual meeting Expenditures.... afrom capital reserve
fund shall be inmade for oronly connection with the pur-
poses for which said was orfund established as asamended

inprovided RSA 35:16.”
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constructingforallege expendituresthat thedo notplaintiffsThe
involvedbuildings pur-the Town-owned theforseptic systemsthe

thethat the Town failed to namethey argueNor doof land.chase
RSA 35:3.prescribed byin the manner Becauseagentsasselectmen
agentsthe as of the Townto name selectmenvotedthe Town plainly

Town, that,wethe hold oncebycarry objects designatedtheto out
the theconstruct fordesign septic systemsandTown voted tothe

authoritysufficientpossessedthe selectmenbuildings,Town-owned
thispay project.fund to forthe reservemoney capitalfromspendto

Theattorney’smust with is that of fees.we wrestleThe final issue
attorney’ssuch thatby plaintiffsthefound “no bad faithtrial court

the and their ac-argued by plaintiffsclaimsjustified.are Thefees
The defendants ar-in were not unreasonable.”pursuing themtions

attorney’s fees atshould have awarded themthat the trial courtgue
asagainstsuit the selectmenplaintiffs’for defense of theleast the

officials immune from civilindividuals, 31:104 (municipalsee RSA
inundertaken official absentcapacity,for actionssuit as individuals

faith), the assertion that the se-plaintiffs’becauseshowing of bad
in fact.in faith had no reasonable basis “Therebadlectmen acted

faith,”to bad the defendants claimpresented proveno evidencewas
of fact tobrief, any allegations“nor were there provablein their

that,arguethe defendantsSpecifically,of bad faith.”a claimsupport
themanymade claims that selectmen actedplaintiffswhile the

that theallegationmade no selectmentheyorwrongfully illegally,
intent, ofevil an essential “badcomponentwith malice or withacted

536,126 N.H.Development Corp.,v. FinancialMurphyfaith.” See
(bad(1985)1245, 1250 defined as “intentional dis­542, faith495 A.2d
injure”).intent todutyof or anregard

issue,on this we must firstevaluating rulingIn the trial court’s
to agivenin mind the tremendous deference lower court’s deci-keep

Co.,v. Merrimack Mut.attorney’s Maguireon fees. See Ins.sion
(1990). Next,451,51, 54-55, we turn to theN.H. 573 A.2d 453-54133

subject. generalThe in thiscontrolling the rule Statelawestablished
his herresponsible paymenta lawsuit is for of oris that each toparty

1041, 1043,Botsch, 121 N.H. 437 A.2dlawyer’s bill. Silva v.own See
(1981).313, to rule “‘whererecognized exceptions314 have thisWe

judicial clearlyto ais to seek assistance securean individual forced
established,”if v. Townbad faith can be Funtownright’defined of

(1985)312, 1337,315, (quoting499 1339127 N.H. A.2dConway,
617,687, 691, (1977));Adams, 117 N.H. 377 A.2d seeHarkeem v. 619

88,83,v. A.2dCorey,Head National Bank 129 N.H. 523also Indian
70, (1986); islitigation unnecessarily pro-instituted or73 “where
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vexatious,through arbitrary,alonged party’s oppressive, capricious
662,conduct,” Adams, 659,N.H.117 377or bad faith St. Germain v.

(1977);620, for those who are forced to“compensationA.2d 623 as
decreed,”in haslitigate alreadyto what a court Keenanenjoyorder

494, 1379,Fearon, 502, (1988);v. 130 N.H. 543 A.2d 1383 see Indian
86, 72;A.2d atHead National Bank v. at 523 and “forCorey, supra

those are forced to anlitigate against opponentwho whose position
unreasonable,”is Keenan v. Fearonpatently supra.

we recognized“Thus have a createdconstitutionally court’s
commenced,anyto award fees in actionpower pro-counsel

required anyor defended without reasonablelonged, basis
evidence,in facts provable by anythe or reasonable claim in

is,the law as it or as it be held tomight arguably be.”

Keenan Fearon supra.v.

us,these standards to the caseApplying keepingbefore and
court,in mind the we must thedeference accord trial we saycannot

that the was incourt’s decision error. Even thatassuming plain­the
tiffs tofailed or evil onexplicitly allege malice intent the ofpart the
selectmen, court,we are other,not aware of a holding by this or any
that anallows attorney’s merelyaward of fees because a failsparty
to properly plead every element of a claim. The proper remedy for
such claim,unartful is apleading of thedismissal not payment of

Hampshireattorney’s Wiebusch,fees. See R. 4 New Practice,
346, (1984).Civil Practice and 353(a), 245,§§Procedure at 247

fees can beAttorney’s awarded whenonly the claim has “no reason­
evidence,able basis in the facts inprovable by is,or ... the law itas

or as it bemight arguably held to be.” Keenan v. Fearon Wesupra.
think that the trial court could have reviewedproperly the plaintiffs’
several fact,forrequests findings of alleging specific ille­wrongful,

ongal selectmen,actions the ofpart the thenoted “Badheading
Faith” preceding these requests, and correctly determined that

claims argued by“[t]he the . . .plaintiffs unreasonable,”were not
even if ultimately against Moreover,decided them. some of plain­the
tiffs’ requests thatalleged the selectmen exceeded their statutory

by theauthority expending capital reserve fund to construct septic
systems for Town-owned If thebuildings. plaintiffs had persuaded us

allegation true,that this was they would have established a colorable
claim that the were not inselectmen “acting [their] official capacity
in good faith and the scopewithin of authority.”[their] RSA 31:104.

plaintiffs’theAlthough position not carrydid day,the as discussed
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of law neverquestiona fineturned onabove, the issueresolution of
that thecannot holdWe thereforethis court.bybefore answered

byprovablein the factsbasisany “reasonableclaim lackedplaintiffs’
held tois, arguablyit bemightit or asevidence, in the law asor ...

ofaffirm the trial court’s denialWesupra.v. Fearonbe.” Keenan
defendants.attorney’s fees for the

reversed andpart;inAffirmed
in part.remanded

All concurred.
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