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of law neverquestiona fineturned onabove, the issueresolution of
that thecannot holdWe thereforethis court.bybefore answered

byprovablein the factsbasisany “reasonableclaim lackedplaintiffs’
held tois, arguablyit bemightit or asevidence, in the law asor ...

ofaffirm the trial court’s denialWesupra.v. Fearonbe.” Keenan
defendants.attorney’s fees for the

reversed andpart;inAffirmed
in part.remanded

All concurred.
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Cazden,Souther, Dover, ofAlbert E. of and Elizabeth Manchester
(Mr brief,andSouther Ms. Cazden on the and Ms. Cazden orally),

plaintiff.for the

(RobertP.A., ofShaines & McEachern Portsmouth A. Shaines
brief,S. Mr.Springerand Jonathan on the and Shaines fororally),

the defendant.

Thayer, J. The defendant appeals an order of the Superior
J.), (De­Court a{Gray, approving the recommendation of Master

Dickinson,borah Kane which hisEsq.), denied motion to theenjoin
sale of a ofplaintiff’s piece real estate. The issue on appealraised is

trialwhether the court erred in torefusing allow the defendant to
thepurchase on theproperty same terms and conditions as were

byoffered the toplaintiff a third party, where the parties’ divorce
gavedecree the defendant a ofright first refusal on the sale of the

property. We forreverse and remand further proceedings.
partiesThe were divorced in 1986. One of the marital assets was a
ofparcel land on the west side of Ocean Rye,Boulevard in containing

restaurant,house aa and in which the defendant’s mother owned a
life In decree,estate. the (Nadeau, J.)divorce the Superior Court

(R.approved the Master’s Peter Shapiro, Esq.) recommendation and
parcelawarded this to the plaintiff. The relevant inprovision the

decree reads:

Ann“M. Truglia shall be awarded the following property;
to wit:

simple1. Fee totitle the two tracts of real estate with the
buildings thereon onsituated the ofwesterly side Ocean
Boulevard, NewRye, Hampshire. The same shall be sub-
ject estates, leases,to those life rights-of-easements and

inway of record or existence at time ofthe the institution
of these proceedings. grantedThe defendant shall be a

ofright first inrefusal said property.”
By 30,1990,letter dated May plaintiff’s counsel informed defend-

ant’s counsel that plaintiffthe had an offer from a third party to
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$200,000, that the would beplaintifffor andpropertythepurchase
in ofThe plaintiff, recognitionthe third party.topropertytheselling

if herefusal, the to the defendantpropertyofferedof firstrightthe
($185,000)with the balance to$15,000 deposit,a non-refundablepaid

letter,to this the defendantdays. Subsequentthirtywithinbe due
thethe and sale betweenagreementthe terms of purchaselearned of

that theagreement provided sellingthe Theparty.and thirdplaintiff
was$200,000, deposit.with a The refundabledepositprice was $500

The contin-agreementfull if could not be obtained. wasfinancingin
$125,000obtaining mortgage.a Of thatbuyers’thegent upon

$75,000$50,000 be to the otherpaid plaintiffwas to the andamount
for use the third-interest-bearing byin an accountplacedwas to be

building.and to restore theacquire equipmenttoparty purchaser
to a 24-month moratorium on theparties agreed purchaser’sThe

The$50,000 plaintiff agreedto the to takeplaintiff.of thepayment
$125,000to to$150,000 be subordinated themortgage,back seconda

favor-mortgageinterest rate on the second wasfirst Themortgage.
purchaser.able to the

terms, the defendant advised the plaintiffof theseUpon learning
of first on the exact termsrightthat he elected to exercise his refusal

purchase agreementand in the and sale be-conditions contained
refused,plaintiffthird The andplaintiff party.tween the and the the

to offer him thesecompelfiled motion to her same termsdefendant a
and, meantime, theenjoinin the to sale.proposed

non-evidentiary hearing,a the master denied the motion.After
decree, court,byas the states:The approved

(1)M. ofinterpret paragraph“The Master cannot the par-
to the to financerequireties’ final divorce decree Plaintiff
of wasthe Defendant’s the she awardedpurchase property

in The divorce not apropertythe settlement. decree was
and, thus,the the caseparties pre-contract between law

inapplicable.sented counsel is Theby Defendant’s Defend-
28, 1990 toAugust purchaseant shall have until meet the

inprice pending Agreementcontained the Sales
($200,000.00) which time the of‘rightat first refusal’ antici-

shall if notpated by the divorce decree be waived exercised
may Agreement.”the Plaintiff on theproceed pendingand

stayfiled a motion and thepending appeal,The defendant for
that she would transfer theplaintiff property duringindicated not

matter,As a we that theappellate procedure. preliminarythe note
and theagreement plaintiffsale between and the thirdpurchase
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the willpurchasersand it is unknown whether re­lapsed,hasparty
litigationin this has been con­propertymain interested the once

not, however,is rendered moot. The issueappealcluded. This
review.’” v.repetition, yet Royeris ofpresented “‘capable evad[es]

673, 675, 828,Security, 118 N.H. 394 A.2d 829Dep’t Empl.State of
(1975)).(1978) 147, 148v. 423 U.S. The(quoting Bradford,Weinstein

triggered rightfirst refusal been and theright having triggered,of
exercised, a remains as to thethough dispute ap­been evenhaving

exercise,terms of the holder and exerciser of thepropriate right
byan interest that is for consideration a court ofappropriateholds

(Tex. 1971).Nitschke, 470See Henderson v. S.W.2d 410equity.

action,In a the trial court has broad discretion relat­divorce
Dionne, 638,to the of Dionne v. 129 N.H.ing property,distribution

639, (1987),319,531 A.2d 320 and we will its decisionuphold absent
discretion,an abuse of that id.

master,At the thehearing presentedbefore the defendant case
interpreting containinglaw contracts a of firstright refusal as sup-
for hisport position right purchasethat he has the to the property on

the same terms and conditions as the third party. He contends that
the divorce analogous maydecree is to and be construed as a con-
tract. The defendant theinitially argues that court’s statement that

divorce and,“[t]he decree was not a contract between the parties
thus, the case presentedlaw Defendant’s counsel isby inapplicable,”
is erroneous aas matter of law.

Railroad, 363, 127The defendant cites Watkins v. 81 N.H. A. 701
(1924), in which this that incourt stated decree fixing“[a court] the
rights and duties of the between each isparties other to aanalogous

365, 127 Watkins,contract between them.” Id. at A. at 703. however,
readilyis distinguishable, because the there hadparties entered into

an agreement which was incorporated into the court’s Indecree. the
us,case partiesbefore the did not agreechoose to to the right of first

refusal. Since distribution of maritalthe assets bywas contested the
theparties, provision at issue was inbyordered the court the divorce

decree. GreatCompare Bay School & v.Training Ctr. Simplex Wire
Co., 682, 688, (1989)1329, (contrac­& Cable 131 N.H. 559 A.2d 1332

tual agreement containing right of first refusal specifically enforced
result)if ineven it results hardship or unfair with Northern N.H.

Cannell, 519, 522,Mental Health v. 134 N.H. 1161, 1162-63593 A.2d
(1991) divorce(distinguishing decrees which contain solely court-or­

agreementsdered from stipulatedconditions to by partiesthe and
court).adopted (6thSee also Inby the re Ransford, 658,194 F. 662
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in that lack the es-1912) theyfrom contractsdiffer(judgmentsCir.
Thus, trial courttheof the parties).mutual assentofsential element

in interpret-dispositivecasesin to hold contractrefusingerrdid not
in the divorce decree.first refusalofcourt-imposed righting this

toguidancehowever, provideand shouldare, instructivecasesSuch
equitable powers.in ofits exercisethe trial court

that the court’s state­is primarilyargumentThe defendant’s
(1) of the parties’M.ment, “interpret paragraphthat it could not

finance the Defend­the Plaintiff toto requirefinal divorce decree
in that a of firstrightis erroneousof thepurchase property,”ant’s
law, to meet all of theas a matter ofright,with it therefusal carries

party’sin a third offer. Wecontainedterms and conditionsprecise
discretion when itacted within itsand hold that the courtdisagree

in what wascase interpretingcircumstances of thetheconsidered
in divorce decree.first refusal theby rightmeant the of

on thereasonablycan be madefindingsthe master’s“[I]f
Dionne, 639-40,129 N.H. atwill stand.”theypresented,evidence

Gordon, 862, 865-66,320; 117 N.H.v.A.2d at see also Gordon531
(1977). in810, the record that sinceThere is evidence379 A.2d 813

1986, repeatedlyin has been helddivorce the defendantparties’the
financial im­obligationswith thecomplyin for tocontempt failing

occasion,and, was arrested on a capiason oneby the decreeposed
$14,000.totalling overalimony arrearagesfor child andsupport

refusal to theplace plaintiffthe trial court’ssupportsSuch evidence
toby requiringcredit to the defendant herextendingin a ofposition

McAlpin McAlpin,the See v. 129property.finance his ofpurchase
(1987) (it1377, in737, 742, 1380 is desirable a con­N.H. 532 A.2d
such that there is little furtherpropertyto ofdisposetested divorce

interaction between the parties).

the trialunder the circumstances forappropriateIt was
thatrequire paydiscretion to the defendantequitablecourt to use its

his exercise of the of first refusal.property upon rightcash for the
be as thepayment giveThe amount of that cash should tailored so to

consideration and thus to thesubstantially equal preserveplaintiff
inof refusal awarded to the defendant the divorce decree.right first

settlement,of a and the value ofpropertyThis was an elementright
to modification. v.subject Douglasthat element is not retroactive

(1968).78,41, 43, 242 in thechangesN.H. A.2d 80 TheDouglas, 109
court, abydecreed the trial havepurchase, properlyof theform
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Therefore,on in propermeasurable effect value. the exercise of its
discretion, court exercise purchase pricethe trial must determine an

the the value of thereflectingfor defendant terms offered to the
defendant;notbut available to the theparty namely,third favorable

the mortgage,interest rate on second the 24-month mor-payment
atorium, of plaintiff’sthe subordination the secured interest to
$75,000 inof senior debt not involved purchase,the and such other

ofterms the and salepurchase agreement, favorable and unfavor-
inable to the as are includedbuyer, equitablenot the restructuring.

forWe remand determination of the appropriate exercise pur-
pricechase on a cash basis and to equitablestructure terms for con-

summation of the sale.

in part; reversedAffirmed
part;in remanded for fur-

ther proceedings.

All concurred.
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