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delayed. We fail find asalary upgrades explana-were to reasonable
petitioners.for retroactive to the result ofpaytion the denial of As a

mistake, the werepetitioners deprivedan administrative of the sal-
ary upgrade for months and are entitled to pay,several retroactive

Robinson, 554,Employees’Petition Assoc. &see State 129 N.H.of
(1987).556, Thus,974,529 A.2d we hold that975 the Board acted

in theunreasonably petitioners’ request fordenying pay.retroactive
itsAccordingly, we reverse decision.

Reversed.

All concurred.
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(FrancisNixon, P.A., Murphy,Manchester G.Hall and Hess of
Jr., orally), plaintiff.the brief and for theon

(WilliamMorse, Anderson, P.C.,Hall, ofBauer & Miller Concord
Hall on the brief and for the defendant.orally),S.

J.)Horton, plaintiff appeals Superior (Groff,J. The the Court’s
againsta action her insurancedeclaratory judgmentdismissal of

carrier, (Merchants),Merchants Mutual Insurance seek-Company
contends,uninsured motorist She alter-ing coverage.to obtain

natively, that the consent to settlement term of her uninsured
(a) is for and ex-coverage legislatively judiciallymotorist void

(b)reasons,public or was rendered ineffective be-pressed policy
(c)cause the insurer waived its underlying subrogation right, or is

prejudiceunenforceable due to the lack of to the insurer under either
HampshireNew or Massachusetts law. We disagree, and therefore

affirm.
1987,injured 27,The was in inplaintiff Februaryon a collision

by Mellor,Massachusetts with an automobile operated Douglas R.
Jr. The car wasplaintiff’s by father,owned the plaintiff’s Wayne
Potter, (Commerce).and byinsured Commerce CompanyInsurance

accident,the timeAt of the plaintiffthe was insured a policyunder
Merchants,by $100,000issued the defendant providedwhich unin-of

sured motorist coverage.
The plaintiff was able to settle her claims against Mr. Mellor for

$20,000,his full policy limit of with the consent of Commerce. She
settledthen with fullCommerce for the amount of underinsured ben-

($100,000 $20,000efits available under Mr. policyPotter’s less the
Mellor).settlement with Mr. Merchants was not asked to consent to

Ineither settlement. her petition, she thatalleges Merchants would
given notified,have theyconsent had been and that Merchants was

prejudicednot by the the plaintiffsettlement. When sought underin-
sured motorist undercoverage policy,her Merchants’ Merchants de-
nied coverage. exclusion,It relied on an contract,contained in the

requiredwhich the insurer’s written consent to all settlements.
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matter, plaintiffAs an initial the asserts that the inter­
byis Massachusetts law becausegovernedof the contractpretation

there, the tort-feasor was a Massachusettsthe accident occurred
resident, policyinsurance was issued and deliveredthe tort-feasor’s

Massachusetts, inlitigationin the settled was commenced the Mas­
courts, governedMassachusetts law the liability aspectssachusetts

accident,the Massachusetts witnesses in thepredominatedof and
law,accident case. Massachusetts Merchants would be re­Under

therightsto show to its before exclusion could bequired prejudice
(1988).Aetna, 220,v. 403 Mass. 526 N.E.2denforced. MacInnis 1255

heavilyThe cited contacts would for the choice of Massa­weigh
This, however,in inliabilitychusetts law a case tried this forum. is a

the of a contract of insurance. As weinvolving interpretationcase
Co., 196,indecided v.Allstate Insurance 134 N.H. 589 A.2dGlowski

(1991), contract,underlying593 of the insurance ab­interpretation
reasons,contrary governed byis thecompellingsent law where the

198, case,at 589 A.2d at Ininsured risk is situated. Id. 595. this the
incar was New New lawplaintiff’s garaged Hampshire. Hampshire

to the of the contract.applies interpretation
On the that theappeal, plaintiff argues contract’s exclusion is void

because it is to She thatrepugnant public policy. argues pub­various
lic have since lastpolicy changedconditions we addressed this issue

Co., 683,in Charest v. Union Mutual Insurance 113 N.H. 313 A.2d
(1973)407 the a(upholding validity of consent to exclu­settlement

sion). We do not agree.

statute,The has amended the uninsuredlegislature motorist
264:15, 268:15-a,RSA sinceformerly RSA the Charest decision. Con­

assertion, however,trary plaintiff’sto the changesthese do not
policyevince a which would restrict an insurance company’s ability

to inrequire prior consent to settlement aid of its subrogation rights.
A review of these amendments discloses no intent to eliminate a re­
quirement priorof consent to settlement or to limit or abolish the
insurer’s right subrogation. anyof Nor do we find policy expressed
in the decisions of this court thesupporting plaintiff’s position. We

“[ajbsentCharest,come to the insame conclusion reached that statu­
tory or to theprovisions public policy contrary, insurers have a right

686,to limit their . . .” atliability. 113 N.H. 313 A.2d at 409.
The exclusion contained in the is ofpolicy obvious relevance to an

insurance company legal rightswhose and responsibilities are di-
rectly by parties. Charest,affected a settlement with other 113 N.H.

687,at 313 A.2d at Its is not topurpose409. cut back anon insured’s
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toinsured’s own powerin anIt remainscoverage.toentitlement
to the bene-her entitlementto maintain his orstepsreasonabletake

undulyit restrictive.nor isoverreaching,notterm isfits. This
enforceable, is notandTherefore, legallyis valid andthe provision

any public policy.contrary to

hasthat Merchantsargumentnext advances theThe plaintiff
the exclusionthat this rendersrights, andsubrogationitswaived

ofreasoningus to follow theurgesTheunnecessary. plaintiffterm
Co., 1, 12-13,90 378App.Mann Insurance N.C.v. HoraceSilvers

(1989). There, North Court held21, Supreme27 the CarolinaS.E.2d
inright subrogatethe toin had disavowedpolicy questionthethat

at first the sameglancemotorist Whilecoverage.of uninsuredcases
the sub­limiting expressin policy,the Merchantsappearsdisavowal

13)(Condition III(Liability)I and Partto Partclauserogation
that Merchants has notrevealsDamage), scrutinycloser(Physical

iy unin­In which contains therights. Partsubrogationwaived its
for a “trust agree­hascoverage, providedmotorist Merchantssured

ment” that provides:
under this Part:any person“In of topaymentthe event

(a) of pay-shall be entitled to the extent suchcompanythe
or thatany judgmentthe of settlementproceedsment to

recoveryof ofany rightsresult from the exercise ofmay
re-any person organization legallyorperson againstsuch

of which suchbodily injury pay-for the becausesponsible
made;ment is

(b) in for the benefit of the com-such shall hold trustperson
he shall have suchrecovery againstall of whichpany rights

damagesother or because of the whichperson organization
subject part;are the of claim made under this

(c) shall do is toperson propersuch whatever secure and
suchnothing rights;shall do after loss to prejudice

(d) if in suchrequested writing by company, personthe
take, any designatedshall thethrough representative by

such action as orcompany, may necessary appropriatebe to
paymentrecover such as from such otherdamages person

insuch action taken theorganization,or to be name of such
;. ..person

(e) shall and to theperson companysuch execute deliver
such instruments and bepapers may appropriateas to se-

andrightscure the of such andobligations person the com-
----”pany
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Charest,right subrogation, expanded.This is a of See 113 N.H. at
687, at isright appropriately protected by313 A.2d 409. This a con-

provision. anysent to settle Merchants has not waived andrights,
has reserved those which are to beexplicitly rights sought protected

It aby provision. legitimatethe “consent to settle” has forpurpose
inthe consent to settlement exclusion itsincluding policy.

thatplaintiff finally arguesThe Merchants must that itprove
substantially bywas her failure toprejudiced procure its consent to

settlement, it may permissionbefore enforce the to settle clause.
court, however, that,inpreviouslyThis has held Charest under lan­

here,toguage similar that which we are asked to examine the exclu­
whencoveragesion of occurs the insured makes the unauthorized

settlement, and that such exclusion is not “dependent on whether the
right of will asubrogation eventually produce reimbursement.”
Charest, 688,113 N.H. at 313 A.2d at 410. We therefore decline the
plaintiff’s invitation to overrule andCharest hold that enforcement

permissionof the settle clause is not dependentto on a ofshowing
prejudice to the insurer.

The plaintiff’s forpetition declaratory judgment concedes
that she violated the exclusion notby obtaining Merchants’ prior
consent to the settlement with Mr. Mellor. Merchants has reserved

reimbursement,torights a right also provided by statute. RSA
264:15, IV. The consent to settlement clause plainis and unam­
biguous, and serves the legitimate purpose of theseprotecting
rights. We have not been withpresented any new expression of a
public policy which has changed since our decision in Charest. There­
fore, we hold that trialthe court correctly dismissed the plaintiff’s
petition.

Affirmed.

All concurred.


