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Grafton
No. 90-438

Richard andC. Reinhold Sandra B. Reinhold
Reinhold Associatesd/b/a

v.

MalleryJohn

7, 1991November

Moulton, Samaha, P.A.,Vaughan & Foley of Littleton (Timothy
brief,VaughanJ. on the and Robert J. Foley orally), for plain-the

tiffs.

Stebbins, Bradley, P.A., (DavidWood & Harvey of Hanover H.
onBradley the brief and orally), for the defendant.

Brock, defendant,C.J. The John Mallery, appeals from the Su-
J.)perior (Dickson,Court’s order requiring the defendant payto a

real estate commission to (Rein-the plaintiff, Reinhold Associates
hold). As he did court,before the trial the defendant argues on ap-

Reinhold,thatpeal as the defendant’s real estate agent, breached its
him,fiduciary duty to thus foreclosing any claim by Reinhold for its

commission. We agree, and therefore reverse the trial court’s order.
18, 1986,JulyOn the defendant entered into a listing agreement

Reinhold,with a fully licensed real estate firm,brokerage wherein
Reinhold received an rightexclusive to secure a buyer for approx-
imately 165 acres of undeveloped inproperty Franconia byowned
the defendant. Pursuant to this agreement, Reinhold could sell the

$3,179forproperty per acre “or anyat other price and accept-terms
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property,a for theUpon finding purchaserable to defendant].”[the
a to seven ofequal percententitled to commissionReinhold would be

the property.the sales ofprice
who workedthe broker for Reinhold AssociatesPeabody wasJere

buyerand alisting agreement findingthe onwith the defendant on
executed,listing agreementtime the wasAt theproperty.for the

owned 225 acresfamily, approximatelywith members of hisPeabody,
adjacent to the defendant’sFranconia,in a of which waspartof land

time,not for sale at that andwasPeabody propertyTheproperty.
adjacent par-defendant about anowningdid not inform thePeabody

listing agreement. Peabodyinto the Thecel when the enteredparties
116, and hadPeabody previouslyaccess to Routehad roadproperty

a of theportion property.forapprovalobtained subdivision
months, Peabody spokeseveral with severalOver the course of

property, onlythe defendant’s but the offerbuyers aboutprospective
1987,low. Inbeing early April Peabodywas as toorejectedmade

in the sale of the de-concerning, part, possiblea meetingattended
Baronet,meetingthe at that wasproperty. partiesfendant’s One of

(Baronet), by attorney, Crowley.its RobertrepresentedInc.
interest in both the defend-purchasingBaronet’sCrowley expressed

Peabody by Crowleyant’s As describedproperty property.and the
matter,at the in Baronet was “interested in totryingbench trial this

Moreover,in . . .” atput together Peabody,a land deal Franconia.
trial, inalso that Baronet’s interest theexpressed prop-defendant’s

was to alsoerty ability acquire Peabody’slinked to its property.
14,On aApril Peabody, by telephone, presented verbal offer from
$475,000 property,Baronet of for the defendant’s which the defend-

rejected.ant neither nor there was someaccepted Although dispute
whether, call, Peabodyat trial over this also discussed Bar-during

in it is clear thatPeabody anyonet’s interest the such dis-property,
brief, Peabody tellingcussion was with the defendant that he would

regard Peabodywhat with to thetranspiredlet the defendant know
defendant,with15, without further discussion theAprilOnproperty.

Baronet, ingivingand Baronet entered into anPeabody agreement
effect, acres of the Peabodyan to the entire 255option purchase

$1,055,000.forproperty
16, andPeabody left New on vacation did notApril HampshireOn

19. from aCalling phonewith the defendant untilspeak again April
Mountains,in thePeabodythe Blue told defendantRidgebooth

however, trial,Baronet; atthe with Pea-signing agreementabout
recall if he told the defendantduringcould not this discussionbody

Peabodywas for didreceiving Peabody property.the he theprice
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that I really“talked about the factthat he and the defendanttestify
. the de-full from . for[Baronet]a offerget pricedfelt we could

property.fendant’s
21, with the to discussCrowley met defendantAttorneyOn April

property. Crowley presentedin the defendant’sBaronet’s interest
binder and told theuncompleted agreementwith anthe defendant

purchasewould to the defendant’sagreethat Baronetdefendant
land,a for the there wasthey pricehad discussedAlthoughproperty.

binder The defendant took theagreement.indicated on thepriceno
he wanted his to review it.Crowley attorneyand told thatdocument

Bar-Crowleyasked aboutmeeting,this the defendantduringAlso
The defendant de-buy Peabody property.onet’s to theagreement

property,much was for hisPeabody receivingmanded to know how
information,that, if to thisCrowley divulgerefusedand indicated

agreement.the bindersign proposedthe defendant would refuse to
information, therevealingconcern over this butCrowley expressed

vacation,on toPeabody, happenedwas resolved when stilldilemma
Crowleytoldmeeting telephone Peabodythe with a call.interrupt

information,the price whereupon, Crowleythat he could release
Peabody/Baronetthe defendant a of the entire bindergave copy

agreement.
24, an offer on of Bar-By April Crowleyletter on extended behalf

$535,000 thereafter,property.to the defendant of for his Soononet
however, offerrejectedthe defendant Baronet’s and stated that he

that his was worth a deal more thanthought property great Baronet
29, relayedwas On thisoffering. April Crowley by phoneinformation

Peabodyto returned from his vacationPeabody. during early May,
and, rejectionwith of the defendant’s of the Baronet of-knowledge
fer, nevertheless a and saleprepared purchase agreement for the

$527,714.for aproperty pricedefendant’s of This reflected theprice
full value of the property by listing agree-indicated the terms of the

The and salepurchase agreement signed by Crowley,ment. was for
Baronet, and sent to the Maydefendant on 6. The defendant never
returned the contract anyoneand did not communicate with from

or Baronet earlyReinhold until 1987.August,
early MayFrom until August, attempts byseveral were made Pea-

Reinhold,body, defendant,and to theCrowley contact but their at-
were totempts no avail. thereSpecifically, were two letters sent to

in June,the defendant plaintiffone from Richard and an-Reinhold
other from Crowley, thenotifying defendant that pre-Baronet was

to closepared 1,the sale on 1987. TheAugust defendant did not
for theappear agreementand theclosing, listing with Reinhold ex-
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9, later thisAugustits on 1987. Reinholdby broughttermspired
to recover commission.action its

trial, re-After a the court denied the defendant’stwo-day bench
broker,Reinhold, Peabody,that its had a con-quested ruling through

inflict of of interest ownby Peabody’s sellinginterest virtue his
while, time,atto Baronet the same also to thetrying sellproperty
to the same The court also theproperty buyer.defendant’s denied

toPeabody explainthat “had a torequested ruling duty the defend-
Baronet,... that the of Inc. to both thepurchase Peabodyant desire

aas de-property package” placedand the defendant’s theproperty
in to for aposition negotiate higher price.fendant a Thestronger

defendantpresented ready,trial court ruled that Reinhold the with a
that, hence,and and real estate firm owedwilling, buyerable the was

the listing agreement.its commission under

The onarguesdefendant that Reinhold’s conflict ofappeal
interest in of fiduciary dutyresulted a breach its to the Itdefendant.

longhas been that when an agentestablished acts on behalf twoof
interests,with unless there isparties proofadverse that the princi­

knew of and consented to the sopal agent’s acting, the isagent
Cole,barred from his or herreceiving Benwaycommission. v. 99

51, 53, 104 734, (1954); Atwood, 61,N.H. 735 v.A.2d Wilson 81 N.H.
63, (1923).797,122 A. 798 Such a ofconflict interest can exist when

her own inagentan acts on his or behalf a transaction in which the
agent has a substantial interest isand that also theconnected with

12 §terms of the See Am. Re­agency. (1964);Jur. 2d Brokers 86
Agency(Second) a,§statement of 389 comment at 205-06.

These anmaxims arise from agent’s obligation, as a actfiduciary, to
with undivided and orloyalty service to his her client. v.Crowley

Inc., 814, 819,Realty, 1056, (1984);Global 124 N.H. 474 A.2d 1059
Agency(Second)Restatement of § 387.

On appeal, arguesReinhold that the trial court’s that noruling
of Peabodyconflict interest betweenexisted and the isdefendant

supported by presentedthe evidence at trial. We un-isdisagree. It
disputed that was inBaronet interested the defendant’s asproperty

of apart acquisitionof land whichpackage included of the adjacent
Peabody property. This nexus two propertiesbetween the acreated

inPeabodyconflict of interest in a personalthat he now had interest
in the sale that,of the defendant’s property. Reinhold be-argues
cause the Peabody was a and ofproperty “separate different” type

from the inparcel defendant’s land that the inPeabody wasproperty
earlythe stages development,of no conflict existed by virtue Pea-of
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that such aownership property. agreeof this We differencebody’s
a different assessment of the value of thecould warrantpotentially

Baronet,as this doesby buyer,a such butproperties prospectivetwo
properties bynexus the two creatednot remove the obvious between

in “packageBaronet’s interest a deal.”
not, however,a conflict did exist does end ourHaving held that

An withoutmay violatingon his own behalfinquiry. agent proceed
if fullto his he or she makes a disclosure to theany principalduties

which knows or should wouldagentof “all facts the knowprincipal
. . .”reasonably judgment.affect the Restatementprincipal’s

Agency(Second) §of 390.

“Hence, must onlythe disclosure include not the fact that
account...,the is on his own but also all otheragent acting

likelyfacts which he should realize have or are to ahave
the of thebearing upon desirability transaction from the

. .viewpoint principal.of the .
duty. . . of fair is satisfied ifagent’s dealing only[T]he he

that the im-reasonably believes understands theprincipal
plications of the transaction.”

a,Id. comment at 209. When the agency involves the sale of real
estate, such disclosure includes informing principalthe “that the
property has become of enhanced value since the time when it was

in theplaced hands the 12agent]....”[of §Am. Jur. 2d Brokers 89
(1964). Disclosure, alone, does not conflict;cure the the mustagent
also the act,obtain consent toprincipal’s allow the toagent despite
the conflict. Wilson v. Atwood supra.

that,Reinhold maintains by telling the defendant about Baronet’s
on theoption Peabody property and aby providing copy Peabody/of

Baronet fullagreement,binder disclosure was made. This argument
is best answered ownby Peabody’s at trial:testimony

Now,“Q. me,would you agree with Mr. Peabody, that if
some unrelated third party the [Peabody] property,own[ed]
. . . and it inwas the hands of some other broker and you

15,learned 1987,as of April that it’s just been put under
[$1,055,000],for aoption that would be ... pretty important

information to onpass your... to client?
A. correct,That’s if I it,had ofknowledge yes.
Q. And agreewould also thatyou that probably affects the
value of [the thatproperties;defendant’s] fact adjacentthat
property underjusthas . . . ?gone option
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could, necessarily.I it notsayA. would

[putto defendant thisyou suggest [the that]... Did everQ.
the, than thein of betterposition perhaps gettingahim]

listed price?
No, I not.”A. did

the of Baronet’s desirePeabody implicationsunderstoodClearly,
land, impli-he never discussed theseyetboth ofparcelsto purchase

defendant, his principal.with thecations
had full ofknowledgewe to assume that the defendantEven were

Peabody, the defendant’s actions onBaronet’s offer tothe effect of
Peabody/Baronet clearlybinder indicatecopythe of thereceiving

his dual Within a week ofagent’s capacity.he did not consent tothat
contacted Baronet’s attor-this the defendantobtaining agreement,

himtold that he would not sell hisexplicitly prop-andney, Crowley,
defendant failed to discuss withAlthoughto Baronet. theerty

interests,about Baronet’s there is no merit toPeabody his concerns
the defendant’s acquies-that such a failure indicatesthe assertion

actions.Peabody’scence to

employee, Peabody,when Reinhold Associates’sWe hold that
Baronet, that inter­knowingto sell his to Baronet’sagreed property

Peabodyin was linked to theproperty acquiringest the defendant’s
created,land, of interest was and that failed toPeabodya conflict

of withimplicationsdisclose the his deal Baronet to theadequately
defendant,Having fiduciary dutydefendant. breached its to the

and, hence,Reinhold is not entitled to receive its commission the
court’s order is reversed. we will not consider theAccordingly,trial

other argument.defendant’s

Reversed.

Johnson, JJ., sit;did not theBatchelder and others concurred.


