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Rowe v.on was unreasonable. SeeaestheticsbasedBoard’s decision
428, A.2d UponN.H. at 553 at 1333.131Hampton,Town Northof

us, thebywe no error committedfindthe record beforeour review of
the deci-therefore, vacatingits order Board’sand, affirmtrial court

sion.

Affirmed.
case;in theof thisJ., not the decisionHORTON, participatedid

concurred.others

Hillsborough
90-503No.

Brook AssociatesShallow

v.

and Pauline DubeRonald Dube

8, 1991November



41

Cullity, McDowell, (JohnKelley and of Manchester G. Cronin on
the brief and orally), for the plaintiff.

Peters,Starr,Wadleigh, Chiesa, (TheodoreDunn & of Manchester
onWadleigh the brief and orally), thefor defendants.

THAYER, J. This is an appeal from the Superior (Goode,Court’s
J.) denial of the plaintiff’s amended “Motion to forCite Contempt

Sanctions,”and which motion thatargued the defendants violated
the court’s orderearlier to specifically perform a real estate pur-
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Brook Associ-ShallowThe plaintiff-buyer,contract.and salechase
it thein that breachedrulingcourt erredates, that themaintains

bya date setclosingbeforepaymentto tenderwhen it failedcontract
The alsoplaintiffPauline Dube.defendant-sellers, Ronald andthe

dam-liquidatedof the contract’senforcementthe court’schallenges
the contract’s formation.made afterdepositinclude aclause toages

We affirm.
a18, 1984, to sell 45-acreagreedthe defendantsDecemberOn

the plaintiff’s predeces-and Bedford toin Merrimackof landparcel
$75,000 was and Decem-$690,000. deposit paid,Ain forinterestsor

buyerThe failed to performthe date.31,1985, closingwas set asber
$75,000 as con-date, depositan additionalpaidbutappointedat the

further at-closing. Althoughthe time forextendingforsideration
sides, inFinally,none succeeded.made on bothclose weretotempts

and statedperformancefor1989, petition specificfiled abuyerthe
Superiorthe sale. Thecompleteand able toready, willing,itthat was

J.) notthat time had been(Goode, findingthegranted petition,Court
essence,” the of its decision on Decemberpartiesand notified“of the

five-year-oldof the18, performancedate forThe court set no1989.
from that court order.was takenappealcontract. No

1990, principals,of the Michael Cal-January plaintiff’sIn late one
$150,000,a loan oflahan, requestedofficer andhis loantelephoned

the contract. testi-closing parties’for Callahanthe amount needed
would transfer the tosimply moneythe officialfied that he assumed

account, times before. Times had changedhe had done severalashis
however, the official repliedand that Cal-banking industry,in the

an of the and anappraisal propertyfirst have to obtainlahan would
requestthen his to a bank com-survey, presentandenvironmental
either the appraisalto obtain orattemptmade nomittee. Callahan

financing.his for bankquestabandonedsurvey,the and
the court’sfollowingthe partiesThe communication betweenfirst

7, 1990, whenFebruaryonoccurredspecific performanceorder of
counsel, plain-theWadleigh, telephonedTheodoredefendants’the

Kelley declinedcounsel, closing.to schedule aKelley,Williamtiff’s
14,Februaryondate, in wroteresponse Wadleigha andsuggestto

1, re-Kelleyfor March 1990.1990, closingthat he had scheduled a
inwill be a“Mr. is that hedays hopefultwo later that Callahanplied

1,1990. He ison or Aprilto close on this transaction aboutposition
1, Wadleighin March 1990 . . . .” Whennot a to close onposition

letter, posi-“It Mr. Dube’sreceived this he wrote back: still remains
1,1990, will bethat March or the contractyoution close on or before

terminated and the forfeited.”deposit
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contract,1,1990, weekclosing parties’March saw no on the and a
later it would thepredictthe was still unable to when haveplaintiff

9,funds wrote to on main-necessary to close. MarchWadleigh Kelley
terminated,taining that the defendants considered the contract but

$150,000 ifoffering plaintiffto return the the a re-deposit executed
bylease of didagreement plaintiffthe March 16. The not thisaccept

offer, instead 14and notified the defendants on March that it had
obtained the could onfinally needed funds and close March The16.

defendants, however, refused to close.
aplaintiffThe then filed “Motion to Cite for Sanc-Contempt and

tions,” inclaiming that the defendants were violation of the court’s
order of performance. The motion asked the courtspecific to hold the

them,in levydefendants sanctions andcontempt, against “ap-make
propriate objectedenforcement orders.” The defendants to the mo-
tion, Septemberand a hearing was scheduled. Just before the
hearing, plaintiffthe afiled motion to amend its Itprevious motion.

that, close,alleged due to refusal plaintiffthe defendants’ to the had
lost financingits commitment and was unable secureto alternative

Thefunding. motion ended with a to vacate theprayer court’s order
of specific re-open the for aperformance, case determination dam-of

$150,000ages, and order the defendants to refund the deposit.
relief,The court plaintiff’sdenied the forrequests thatruling

plaintiff having inability“[t]he conceded his financial to proceed on
1, at anyMarch or inreasonably future,certain time the foreseeable

such an inabilityadmitted constituted a material breach justifying
ofdefendants’ termination the Inagreement.” reaching this conclu-

sion, 1,1990the court found that “the selection of March afinalizing
transaction that incommenced of byDecember 1984 and any reason-
able concluded,standard should have as scheduled, in De-originally
cember fair,of 1985 justwas and appropriate under the
circumstances.” It is thenoteworthy that court found theincredible
plaintiff’s assertion it ready,that “was willing and able to perform

obligations 16,[its] under the agreement 1990,from March through
1,September 1990.”

to theTurning liquidatedissue of damages, the court en-ruled
forceable provisionthe contract’s allowing forfeiture of “all de-
posits” theupon breach,buyer’s because:

“(1) the damages resulting plaintiff’sfrom breach are un-
(2)certain and difficult to prove; there an intent,was by

of its invirtue inclusion the agreement, on partthe of the
parties to liquidate advance; (3)such indamages and the
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(i.e. ‘all was reasonable andupon deposits’)amount agreed
injury.the loss or Seeto presumabledisproportionatenot

408, 412-413.”95 N.H.Langlois Maloney,v.

$75,000concluded, deposits.meant boththe courtdeposits,”“[A]ll
ispositionthat defendants’argues firsttheappeal, plaintiffOn

forcourt’s orderoriginalattack on theto a collateraltantamount
theand hold instead thatdisagree, plaintiffWespecific performance.

toby pay-tenderperformance failingto specificits rightforfeited
the order.time after court’swithin a reasonablement

shall deedis the receive apurchaser“Where the decree that
fixedthe but no time is for suchprice,a tender ofwhen he makes

Per­Specificis . . . .” 81A C.J.S.tender, time intendeda reasonable
(1977); Simmons, 621217, also Lancaster v.§ at 205 seeformance

1981)(Mo. (when935, specific performanceCt. App.S.W.2d 943-44
rea­ordered, timely tender performance;successful mustpartyis

deadline). “Where thegiveswhen court noimpliedtime issonable
fails to a condi­performin favor the decree is renderedparty whose

not torights depend,decreed he is entitledtion thereof on which the
the latterthe and is enti­against opposite partysuch rightsenforce

81Aof decree ....” C.J.S. Specifictled to be relieved the Perform­
217, (1977); BeachDelray Apts.,§ 204 see also Whitehouseance at

(Fla.550, 1972);2d Lancaster v. Sim­Inc. 257 So. 556Hoffman,v.
Burr, 491,mons, 944; 492-93,v. N.J. 90Eq.Rosenstein 83supra at

(N.Y.(1914); Hall, 382,1037, v. 7 Ch. 385 Ch.PaigeA. Clark1038
480, 605,474,Tex. 235 S.W.2d 6081839); Copeland,v. 149Bennett

(1951).

1990,1,trial that March was a rea­We with the courtagree
of con­partof the theperformance plaintiff’ssonable deadline for

of was based on itsperformanceThe awardplaintiff’s specifictract.
able tenderready, willing, payment.it and todeclaration that was

163,Kattar, 110v. N.H.CorporationSee DevelopmentLancaster
(1970) (decree278,167, specific performanceof262 A.2d 280-81

to per­was and ableplaintiff ready, willing,whereproperly entered
Moreover, and salethe thepart agreement). purchaseform its of

financ­contingent plaintiff’s securingwas not made on thecontract
Thus, was Seeing. non-performance.lack of funds no excuse for

(courtSimmons, supra especiallyv. at 943 foundLancaster
buyer, ap­won of specific performance,that who orderegregious

anto tender Once the trial court enteredpeared payment).unable
favor, toin the should have been ableplaintiff’s plaintifforder the
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apayment periodtender within short of time. MC & RealtyCf.
Wiedenkeller, 470, 475-76, (1990)354, 357Trust v. 133 N.H. 578 A.2d

(court upheld trial court’s ruling buyerthat breached purchase and
buyersale contract when failed to perform by date unilaterally set

seller; date).by buyer fivegiven days’ notice of closing We conse­
quently hold that the plaintiff forfeited its toright specific perform­
ance.

We also uphold the trial court’s thatruling plaintiff’sthe
1,1990failure to meet the March deadline constituted a breach of the

purchase agreement.and sale The thatplaintiff argues because the
trial court essence,once found that time was not of the the plaintiff
could not have breached the contract simply by amissing closing
date. itAlthough is “the rule . .general . that time is not of the
essence unless a states,contract so .specifically . . if[e]ven time is
not made of in contract,the essence the original it may be made of
the byessence the parties’ subsequent Wiedenkeller,conduct.” 133

475,N.H. at 578 A.2d at 357.
Wiedenkeller,In the buyer 5,wrote on 1986,December that the

closing date could be in“either the year 1986 or 1987.” Id. The seller
responded on December 26 that wouldclosing “‘take place on or be-

31,fore December 1986.’” Id. We stated:
“Based on the December letters’ express references to the
date of closing, together with the practical interpretation by

partiesthe that the closing take place no later than Decem-
31, 1986,ber we conclude that the trial court could reasona-

bly have found that time was made of the essence in the
December agreement.”

Id. The defendants here similarly set firma closing date after receiv-
noing more than vague assurances from plaintiff. Moreover,the the

defendants in this case made it abundantly clear that they consid-
1,1990,ered March to be the plaintiff’s last chance performto on the

contract. There nobeing meaningful distinction between our case
Wiedenkeller,and we affirm the trial court’s thatruling the plaintiff

the purchasebreached and sale contract.

We next turn to the subject of liquidated damages. The par­
ties’ purchase and sale contract contains a paragraph which states
that for any“[i]f reason other than the toinability giveSellers[’] a
good and marketable title to sell said premises, the Purchaser fails to
carry out this agreement all deposits shall be forfeited and retained
by the Sellers as liquidated damages.” The parties that,agree to
enforce a liquidated damages provision, the seller must show:
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‘“(1) fromanticipated resultingbe asdamagesthe tothat
(2)in amount or to prove;are uncertain difficultthe breach

to liqui-an on the of thepart partieswas intentthat there
(3)advance; stipulatedin that the amountanddate them

one, say, dispropor-to greatlythat is notwas a reasonable
orpresumable injury.’”to the losstionate

(1949)697,408, 412-13, A.2d 701N.H. 64Maloney,v. 95Langlois
(1915)).124, 125Gold, 110, 113,v. 93 A.89 Conn.Schoolnick(quoting

here,test is metprongthat the first of the andconcedesplaintiffThe
the last twoonly requirements.we addresstherefore

ifdamages onlyan award of liquidatedallowsprongThe second
liquidate damages.in to See Langlois,intended advancepartiesthe

413, Although64 A.2d at 701. the contract evinces such an95 N.H. at
the over the amountparties disagreeits ofby plain language,intent

$75,000that in-plaintiffit The maintains wasrequires.damages
$75,000tended, only deposit contemplatedone was at thebecause

defendants, hand, argueThe on the other thatcontracting.time of
contract, “all bedeposits,”of the should inter-languageplainthe

$75,000 indepositthe made considera-preted to include additional
the date.extending closingoftion

ofcomparisonwe turn to Wiedenkeller for a factsagainOnce
at inof The contract issue that case containedan law.applicationand

deposit.”which referred to “thedamages provisiona liquidated
Wiedenkeller, 472, original133 N.H. at 578 A.2d at The deposit355.

1, The$25,000 and a date was set for 1986.closing July buyerwas
date,that thefinancing by paidunable to secure and seller anwas

$100,000 in for the time limit. Id.extendingconsiderationadditional
contract, asbreached the a arose to thebuyer disputeWhen the

liquidated damages.amount of
record, and the trialupheldThis court examined the then court’s

originaltheir topartiesthat the modified contract include thefinding
$100,000 liquidated damages.asextra

pro-“A of the indicates that the document[contract]review
made,the of additionalpossibility deposits beingvided for

which, $25,000, Moreover,the belike would nonrefundable.
diddamages provisionthe not be-liquidated differentiate

anytween the and additionaloriginal deposit deposits paid
Athe execution of the contract. reasonable interpreta-after

of this clause is that all towards thedeposits paid pur-tion
inwould the plaintiffchase be forfeited event that theprice

to fulfill its under theobligationsfailed contract.”
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477,Wiedenkeller, at A.2d 358. The facts this133 N.H. 578 at of case
hereclosely parallel Consideringthe facts recited above. that the

adamages deposits,” phraseclause reads “all muchliquidated
case,inthan “the found the Wiedenkeller we holddeposit,”broader

Langloisof theprongthat the second test is met.
“prongThe third of the test that ‘the amountrequires stip­

one,was a is to notsay, greatlyulated reasonable that disproportion­
ate the loss orpresumable injury.’” Langloisto v. 95 N.H.Maloney,

413, Gold, 113,at 64 A.2d at 701 v. 89Schoolnick Conn. at(quoting 93
125). met,A. at The trial court that requirementfound the was stat­

(i.e.,agreedthat “the amount “alling upon deposits”) was reason­
able and not the lossdisproportionate presumableto or injury.” We
recently articulated the reviewappropriate standard as follows:

“Our function on is to determine aappeal whether reason-
personable could have arrived at the same determination as

court, evidence,the trial based on willthe and we upsetnot
the trial court’s isfinding long byas as it substantiated the
record is asand not erroneous a matter of law.”

Wiedenkeller, 478, Thus,133 atN.H. 578 A.2d at 359. it is not enough
that we ruledmight differentlyhave had we been asked to decide

Rather,inthis the first instance.question we must affirm the trial
court’s finding byunless it is unsupported the evidence.

plaintiffThe first that trialargues “[t]he court’s order nomakes
determination as to the thereasonableness of amount to be retained

Defendant^],”theby and that therefore the case should be re-
However,manded for a proper finding. plainlythe court stated that

the agreed-upon amount “was reasonable and not disproportionate
to the presumable or injury.” byloss The case incited the plaintiff
support Riel,of its proposition, 757, 760,Randall v. 123 N.H. 465

505, (1983), which,A.2d 507 involved a trial court theunlike court
below, made no reasonableness,statement as to onlyand wrote that
it “‘of no law .knew . . which would affect the valid value of the

”contract and the strict enforcement of its terms.’ Id. The trial court
here made aplainly reasonableness,statement as to and the plain-

argumenttiff’s therefore has no merit.
plaintiff $150,000The also argues that the amount of is unreason-

able greatlyand disproportionate to the loss or injury suffered by
the defendants. We note that although the third of theprong Lang-
lois test implies that reasonableness and proportionality are deter-

inmined relation to the presumedloss or injury at the time of
v.contracting, Langlois 413,see Maloney, 701,95 N.H. at 64 A.2d at
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ahave looked toLanglois party’sthis sincecourtbycases decided
loss, ofquestionresolve theloss, topresumableas well asactual

See, Inc. v. John HancockEquities,Realcoe.g.,reasonableness.
(1988)351, 1220,345, 1224Co., 540 A.2dN.H.Mut. Ins. 130Life

(“the that suf­clearly John Hancockdid not demonstrateevidence
failure”); v.Welkindagreement’sa of theno as resultdamagefered

(1985)779, can440, 443, 781 sum(liquidated503 A.2dHall, 127 N.H.
in­if actual damagesamount reflectsreasonableconsideredbe

609,Co., 605,119 N.H.curred); LumberSymondsv. Davis &Bower
(1979) (“the is reasonable and119, 122 pro­sumliquidatedA.2d406

defendant”).byincurred theactuallydamagesto theportionate
(First) ofthe Restatement ContractscourtLanglois quotedThe

339(1) just“a forecast of(1932), onlywhich of reasonablespeaks§
essentially“is notand that its rule differ-declaredcompensation,”

413,95 at 64 A.2d at 701. The com-Maloney,v. N.H.Langloisent.”
Restatement, however, that actual candeclare damagesto thements

damages:of liquidatedfactor in a casebe a deciding

honestly mistakenly suppose“If but that athe parties
diffi-verywill be orincapablewill cause harm thatbreach

inestimation, when fact the breachof accurate causescult
incapableor of accurate estima-no harm at all none that is

fixingtheir advance thedifficulty, agreementtion without
. . . notfor the breach is en-paid damagesamount to be as

forceable.”
(First) (1932).339,§ eof Contracts commentRestatement

(Second) 356(1)§The of Restatement of Contractsdrafters the
(1979) thedamages bodyof actual into ofprinciplethisincorporated

in theand it comments and illustrations.the Restatement stressed
“[i]f, case,b to an extreme it is thatstates that take clearComment

occurred,at has a a asprovision fixingno loss all substantial sum
4Similarly,is illustrations anddamages emphasizeunenforceable.” 3

inthat, if sum reasonable of antici-liquidated lighteven the is the
loss, will not ifor the be enforced thepated presumable provision

is minimal and toparty easy prove.actual loss to the
lucidly in at Lynnfield,These were articulated Colonialprinciples

1989).(1st761,Sloan,v. 870 F.2d Cir. The court explainedInc. 765
that, in determining liquidated damageswhether to enforce a provi-
sion, provisionfirst whether the “was ajudgeone must reasonable

of difficult-to-ascertain at the time thedamage partiesestimate
in If itoriginal).to Id. the was aagreed (emphasisit.” reasonable

estimate, one must then conduct
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provi-ofretrospective appraisal liquidated damages[the]“a
damages.... If the actual turn out to be ascer-‘easilysion

tainable,’ court the stipulateda must consider whether sum
to the real‘unreasonably grossly disproportionateis and

so,If thedamages liquidated damagesfrom a breach’ ....
penalty,will be unenforceable as aprovision deemed and

party‘the court will award the no more than hisaggrieved
damages.’”actual

672,A-Z v. 675,Id. 334 Mass. 138(quoting Segal,Servicenter
(1956)).266,N.E.2d 268
contract,In a land sale ofproper damages“[t]he [actual]measure

bargain,’is the seller’s of‘loss the difference between the contract
and the actual value of the at the timeprice real estate of the

Smith, 534, 537, 599,v.breach.” Zareas 119 N.H. 404 A.2d 600
(1979). formula,The plaintiff apparently this thatchallenges noting
we damagescalculated from the of forward indate breach Wie-
denkeller, another involving purchasecase the breach of a and sale

Wiedenkeller, 479,contract. 133 N.H. at A.2d at In578 359. that
case, however, the seller was able to hissell before trial forproperty
more 478,than the 578price. Thus,contract Id. at A.2d at 359. our

ofstatement the actual indamages Wiedenkeller was not meant to
limit fordamages all sellers who victimfall to a buyer’s breach.
Rather, we merely noted that the actual damages available to that
particular seller would be consequential damages calculated from
the date of breach forward.

us,Returning to the case before we apply the two-part
test described above in at Lynnfield,Colonial v. First,Inc. Sloan. no
evidence was topresented thatsuggest liquidatedthe damages pro­

invision its contract was an unreasonable estimate of difficult-to-­
ascertain damage at time parties agreedthe the to it. atColonial
Lynnfield, Sloan,Inc. v. Second,870 F.2d at 765. the record tofails
show that the amount theof defendants’ damagesactual “‘easilywas
ascertainable’” and “‘unreasonably and grossly disproportionate’”
to the liquidated Servicenter,sum. (quotingId. A-Z Inc., 334 Mass.

268).675,at 138 N.E.2d at Although plaintiffthe inclaims its brief
that the defendants’ property has “appreciated significantly,” no evi­

below,dence was presented and hasnothing presentedbeen to onus
toappeal, thissupport bare assertion. theOn contrary, the plaintiff

conceded oralduring argument that valuethe of the hasproperty
decreased, and spent much time at the belowhearing complaining
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the party alleg­market. Asthe real estateofabout the deterioration
unreasonable, plain­was theamountdamagesing liquidatedthat the

See, A.M.R. 706Clampitt Corp.,v.e.g.,proof.has the burden oftiff
(Idaho 143 Ill.1985); Corp. v. Vasso34, Corp.,Pav-SaverP.2d 38

423, (1986);427 Live­1013, Chamberlain1019, 493 N.E.2d3dApp.
(S.D.479, 1990);Auction, Penner, 484 Was­462 N.W.2dstock Inc. v.

(1983).357,526,Panos, 518, 331 N.W.2d 361111 Wis. 2dsenaar v.
Thus, ofin the trial court’s conclusion reasonable­we find no error
ness.

liqui­is that the amount ofThe last contentionplaintiff’s
twenty-twoit amounts tois becausedamages unreasonabledated

ishigh percentageand that such aprice,the total contractofpercent
ofhavewe enforcementAlthough upheldunreasonable.itselfby

theof ten or less ofdamages percentliquidatedclauses permitting
Wiedenkeller, 479, 578see, N.H. at A.2de.g., 133price,total contract

twenty-five, see Mead359, equallingsumspermittedat we have also
(1843),351, 352, see ChamberlainWheeler, forty-two,13 N.H. 357v.

235, (1840),234, 241 and five per­11 even hundredBagley,v. N.H.
275, 275, (1842),cent, N.H. 282 of theEdgerly,v. 13see Brewster

Wecircumstances warranted. have neverprice,total wherecontract
more than sedamages percent perheld that of ten areliquidated

unallowable, to so now.and we decline do

Affirmed.

All concurred.
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