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the party alleg­market. Asthe real estateofabout the deterioration
unreasonable, plain­was theamountdamagesing liquidatedthat the

See, A.M.R. 706Clampitt Corp.,v.e.g.,proof.has the burden oftiff
(Idaho 143 Ill.1985); Corp. v. Vasso34, Corp.,Pav-SaverP.2d 38

423, (1986);427 Live­1013, Chamberlain1019, 493 N.E.2d3dApp.
(S.D.479, 1990);Auction, Penner, 484 Was­462 N.W.2dstock Inc. v.

(1983).357,526,Panos, 518, 331 N.W.2d 361111 Wis. 2dsenaar v.
Thus, ofin the trial court’s conclusion reasonable­we find no error
ness.

liqui­is that the amount ofThe last contentionplaintiff’s
twenty-twoit amounts tois becausedamages unreasonabledated

ishigh percentageand that such aprice,the total contractofpercent
ofhavewe enforcementAlthough upheldunreasonable.itselfby

theof ten or less ofdamages percentliquidatedclauses permitting
Wiedenkeller, 479, 578see, N.H. at A.2de.g., 133price,total contract

twenty-five, see Mead359, equallingsumspermittedat we have also
(1843),351, 352, see ChamberlainWheeler, forty-two,13 N.H. 357v.

235, (1840),234, 241 and five per­11 even hundredBagley,v. N.H.
275, 275, (1842),cent, N.H. 282 of theEdgerly,v. 13see Brewster

Wecircumstances warranted. have neverprice,total wherecontract
more than sedamages percent perheld that of ten areliquidated

unallowable, to so now.and we decline do

Affirmed.

All concurred.
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(Bernard H.P.A., Camp-of SalemBeaumont, CampbellMason &
orally), for the plaintiffs.andbell on the brief

(KathleenAssociates, Mulcahey-of Manchester&Sakellarios
theorally),and for defendant.the briefonHampson

(Dubois) Smith, thedefendant, appealsJudithThayer, J. The
J.)(Dickson, to the of cer-proceedsdecision awardCourt’sSuperior

beneficiary,thewhich she was namedofpolicies,tain life insurance
brothers)(the of the decedent-five sons Duboistheplaintiffs,to the

firstof the decedent’s divorce decree.insured, on the languagebased
in the of namedrightsthis State ais whetherissue presentedThe

policy may super-a insurance beof lifebeneficiary proceedsto the
in andWe affirm partof a divorce decree.by provisionstheseded

inreverse part.
twoof the decedent’s divorce decreesthat neitherarguesSmith

below,the reasons forthher the For setproceeds.claim toimpairs
Dubois, in-decedent, Antoine owned two severablehold that thewe

theaddition, that while the oflanguageIn we holdpolicies.surance
ofto proceedsthe Dubois brothers thedecree entitlesfirst divorce

theof her entitlement todivests Smithneither decreepolicy,one
policy.of the otherproceeds

him a life1967, gave certificate ofemployerDubois’In Antoine
then-wife,He histo namedemployment.as a perquisiteinsurance

daughters)had asDubois, (they primaryand five sons noMarie their
1976,beneficiaries, AprilIn Antoinerespectively.and contingent

sons con-beneficiary, leaving the otherprimarymade his Donaldson
theentirelyMarie’s name fromdeletingbeneficiaries andtingent

beneficiaries,later, again restor-changedlist. Three months Antoine
inAntoine and Marie were divorceddesignations.theing original

mid-1977, their thatincorporated agreementand the divorce decree
in-the of hisshall make his children beneficiaries“Antoine Dubois

record, however,alike.” The indi-share and sharepolicies,surance
so.cates that Antoine never did

no in listdivorce, Dubois made thechangeAntoinetheFollowing
5,1980, whenuntil March he substitutedof beneficiariesdesignated

Dubois,bride, (Covey)Anne for ofthatthe name of his new Judith
later, 1, 1980,April he theex-wife, A month on limitedhis Marie.

son, George. Smith testified that heto onecontingent beneficiaries



53

to his life whereto “that he wanted leave insurance itherexplained
it,Ihe knew had a need for thatresponsiblybe used becausewould

it, he did not feel his werewanted to have that children re-he me
wanted them to be Antoine Du-self-supporting.”...sponsible. [H]e

further toyears, changeslived more made no his list ofbois nine but
himhis issued another certificate ofemployerbeneficiaries. When

14, 1980,insurance, designatedhe beneficiariesApril bylife dated
1,referencing beneficiarythe 1980simply April designations.

separatedAntoine in wereJudith and Dubois mid-1980 and di-
(She Smith.)following year.the later Theyvorced became Judith

inthat should a modestagreed alimonyJudith have award one lump
and givensum several to thepersonal couple wedding gifts.items as

Antoine,forAs parties stipulatedthe that:

“All other disposednot of above is awarded toproperty
anyfree and clear of claim of This specif-[Antoine] [Judith].

ically St,includes the real atproperty Asburylocated 13
Salem, N.H.... Neither makes claimparty any alimonyfor
against whatbeyondthe other is set forth [above].”

other provisionsNo of the agreement are relevant to this case.
1985, (theIn Antoine wrote a letter to his attorneys same attor-
who his inneys represent sons this appeal) entitled “Last Will and

Testament.” It states that

“I’ll express my words,using mywishes own but mindful
that wishes willthose probably require torephrasing carry
the spirit myof wishes into a andproper final legal docu-

So,ment. the final phrasing is not important. spiritThe it
conveys is. Iflegally any myof wishes are not legally proper,

document____Thedisregard andthem on with thego text in
the remaining thepages covers essence of my wishes.”

Antoine Dubois then wrote: “To the mybest of thereknowledge, are
financial,outstandingno or morallegal obligations relative to [my]

I well,ex-wives. for them Ipray wish Idaily, them but no obliga-feel
to provisionstion make them inany for this document.”

In the portion of the captionedletter AND LIA-“ASSETS
BILITIES,” Antoine hisdescribed “two policies,”insurance and de-

is,clared: “That insurance money, whatever it would constitute the
greatest part myof estate.” specificSeveral instructions concerning
his personal inproperty appear the “SPECIFIC LEGACIES” sec-
tion, followed hisby references to car and apartment furnishings
under “GENERAL HisLEGACIES.” however,insurance policies,
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was below topresentedNo evidence indi-no mention.receive more
attorneys told him that life insuranceDubois’whether Antoinecate

estate,a or whetherpartare of decedent’snot consideredproceeds
and“disregard assumption]erroneous[thisdecided tothey simply

with theon document.”go
in 1987,brieflymet Antoine DuboisSmith testified that sheJudith

Antoineher “economic straits.” diedtime of direat which he learned
later, Smith the named pri-Judith asyears leavingunmarried two

was not aware that Antoine Du-testified shemary beneficiary. Smith
beneficiaries, andname his list of washad not removed her frombois

to her status at his death.learn ofsurprised
brothers, brought declaratorythis judg-The the Duboisplaintiffs,

in andagainst1990 Smith Antoine Dubois’ for-Januaryactionment
1990, court grantedIn the Prudentialemployer. May superiormer

(Prudential) to asrequest be substituted co-Company’sInsurance
in of the former Prudential is the insur-place employer.defendant

proceedsfor of the at issue here.company paymentance responsible
later, Prudential suit.the court dismissed from this TheFour months

(Prudential) shall thepay pro-declared that defendant“[t]hecourt
24,1990into withSeptemberof the two court on inter-policiesceeds

as to eachaccounting policy.” (Emphasisto that and anest date
added.) check inone the amountcomplied, writingPrudential of

$51,461.28.$46,315.15 and in the amount of Each checkanother ref-
objected dismissal,a Smith to Prudential’spolicy.erenced different

records tothat the insurance were needed re-arguing company’s
severability.the issue ofsolve

5,1990, the ruledsuperiorOn October court that the areplaintiffs
to all of of Antoine Dubois’ insuranceproceeds policies.entitled the

divorce stipulationThe court made no reference to the of Antoine
Smith,and and to rule on Smith’sDubois Judith declined several

for of fact of law. It also failed torequests findings rulingsand ad-
two,dress Smith’s that there are severable insuranceargument poli-

cies, that first onlyand Antoine’s divorce decree to one ofapplies
Instead, simplythem. the court stated:

change“To allow Dubois vio-Antoine to beneficiaries would
late the the time ofpartiesintent of at the the divorce[first]

of the wasstipulation.and The obvious intent stipulation
that the be the of the insur-recipientschildren decedent’s
ance death A willequitybenefits. Court of the dece-regard

and,as wasdent done that which he to dohaving obligated
therefore, policies equitablytreat the as to thoseassigned



55

who beenshould have named as beneficiaries —the five sons
Antoineof Dubois.”

thisappeals ruling.Smith
the questionsBefore we address main of entitlement to the insur-

is,must ofproceeds, severability:ance we discuss the issue that
here,insurance or one. Thepolicieswhether there are two at issue

that no was to confirm theargue presentedDubois brothers evidence
that,or topoliciesexistence of two divisible insurance indicate as-

suming severability, Dubois could have named a differentAntoine
each thatbeneficiary respondsfor Smith the insurancepolicy. poli-

themselves, evidence,into that policiescies as admitted confirm the
We agree.are severable.

First we note Antoinethat Dubois’ insurance arepolicies de-
(hereinafterinscribed two entirely separate pieces of paper referred

“certificates”),to as held only a Eachtogether by staple. purports,
face,on Certificate,”its to be a Insurance“Group and each ahas

onplace name,the face of the document to list the employee’s the
number, date,certificate beneficiary.the and the Although the certifi-

is certificate,cate number the onsame each closer inspection reveals
that this number simplyis the employee’s social security number.

however,do,Both certificates contain the same pre-printed group
insurance policy number. One 1,certificate is January 1967,dated

a other,and forpolicydescribes basic life insurance. The Aprildated
14,1980, describes both basic and supplementary insurance,life and

provisionscontains not infound the earlier certificate.
On the pagelast of each certificate is a of“Record Beneficiary

TheChanges.” earlier certificate’s record contains entries,several
the last a a 1,reference to formbeing Aprildated 1980. form,This

certificate,attached to the records Antoine Dubois’ last change of
beneficiaries, from his five sons as shared contingent beneficiaries to

(Smith’shis son asGeorge contingent beneficiarysole name is re-
tained as primary beneficiary). The later certificate’s ofchange bene-

Instead,ficiary record is blank. the face of the certificate simply
1,Aprilreferences the 1980 form on the line marked “Beneficiary.”

Our examination of the persuadescertificates us that there are
indeed two severable policies,insurance and that Antoine Dubois’

waspolicy 14,second not effective until April superior1980. The
court’s order regarding dismissal,Prudential’s as well as Pruden-

response order,tial’s to that reinforce this determination. The court
used the words “each andpolicy” “two policies” to in-describe the
surance, and checks,Prudential wrote two each areferencing differ-
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An-We also conclude thatinto court.proceedsto thepolicy, payent
in eachbeneficiary pol-thedesignateto samerequiredwas nottoine

beneficiaryto name a and to recordhas a placeEach certificateicy.
pre-and neither certificate’sbeneficiary designations,inchanges
ap-Antoine DuboisAlthoughthe other.matter referencesprinted

as beneficiaries to bothdesignate peoplethe samechose toparently
so.to doobligatedhe was notpolicies,

two life in-held separatethat Antoine DuboisHaving determined
who to the ofproceedswe decide is entitledpolicies,surance must

argues that Antoinepolicy.one. with earlier Smithbegineach We the
time be-beneficiary policy anyof this atfree to make her thewas

Marie Antoine Dubois did notthe of andstipulationcause divorce
primaryname his sons as benefici-irrevocablytorequire Antoine

agree.the We cannotor to maintain policies.aries
designationthe of achange policy’sAn has the torightinsured

to insured.beneficiary, rightif reserves this the M.policythe
Cyclopedia 28:36,§Rhodes, Law 2d at5 of InsuranceCouch

1984) (hereinafter “COUCH”).(Rev. a rightSuch is not usuallyed.48
insured,of no matter howdivorce or the theby marriageaffected the

toof the insured thelegal relationship beneficiaryorpersonal
is,56, 29:4, however,§ It28:41, possi-§ at 234.5 atchanges. Couch

in aright awaythis stipula-for the insured to contract divorceble
29:4, done,28:41, 56, §at at When§5 238-39. this is “thetion. COUCH

vested,beneficiary, becoming maybyof the first-named berights
Ap-any designated person.” J.A.subsequentlythose ofsuperior to

pleman Appleman, 922,§2 Law andInsurance Practiceand J.
“Appleman”).(1966) (hereinafterat 515-16

Thus, the ... fromhave held that children a defunct mar-“courts
superiorin thatproceedshave an interest life insurance to ofriage

agreementa divorce orbeneficiary requirednamed where decreethe
. .for them and the insured . didthe insured to maintain insurance

Appleman §2 922, (Supp.name them ....” at 102not beneficiaries
1991). In a casewidely factuallyview to be held. similarappearsThis

us,one Court ofto the before the UtahSupreme explained:

“A as done whichequity regardcourt of can and should that
done; itsimilarly, can and asought regardto be and should

not which not tohaving oughtbeen done that have been
Therefore, in ofdone. the thesejudging rights contending

theparties, disregardedthe court have forbidden at-should
. . .tempted change beneficiaryof .”

(UtahLewis, 484,v. 531 P.2dTravelers Insurance 485Company
1975); Co.,see v. Hancock Ins. 58 Mich. App.also Wiltz John Life
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(see607-08, 484, (1975);604, 28:41,§228 N.W.2d 486 5 COUCH at 57
therein).citedcases

Neither here contends that Antoine Dubois’ insuranceparty
him changing designatedfrom the beneficiaries.policies prevented
centers, rather, around the trial court’s inter­disagreementThe

divorce stipulation,of Marie and Antoine Dubois’ whichpretation
thatstates “Antoine Dubois shall make his children the beneficiaries

of his insurance and alike.” Thispolicies, provisionshare share
Antoine to hisplainly required designateDubois children benefici­

of then-existingaries his insurance Because Antoine’s ear­policies.
written,inpolicylier was effect when this wasprovision we hold that

Antoine away anyonecontracted his to name elseright beneficiary of
policy.this The divorce contains nostipulation language limiting the

beneficiaries,time his children were to be named and therefore the
decree,into the court’s divorceagreement, incorporated remained

onbinding Antoine until further order of the court. Smith presented
no evidence that petitionedAntoine Dubois ever the court for a mod­

order,ification of this and thus his sons aacquired vested to theright
proceeds superior anyoneto else named beneficiary. See Wiltz supra;

supra.Lewis
Lewis, above,Smith contends that Wiltz and cited do not support

our conclusion that the Dubois brothers are entitled to proceedsthe
of the earlier insurance because thepolicy, divorce stipulations or
decrees at inissue those containcases specific language requiring
the insured to irrevocably name certain persons beneficiary, whereas
no such limiting language appears in stipulationthe of Antoine and

Wiltz,Marie Dubois. Compare 606,58 Mich. at 228App. N.W.2d at
(divorce485 decree forbade insured from changing beneficiary), and

Lewis, (divorce531 P.2d at 486 decree stated that “the defendant
beneficiaries”)should be permanently restrained from thechanging

(Henirod, J., Cadore,withdissenting), 635,Cadore v. 67 So. 2d 637
(Fla. 1953) (divorce decree contained no specific language requiring
designation irrevocable;to be court held the insured had right to
change beneficiary).

We do not read Wiltz and Lewis as narrowly as Smith apparently
does, and we decline to follow the holding of Cadore. Smith admits
that her argument’s logical that,conclusion meanwould where a di-
vorce decree states simply that “the insured shall Xmake the desig-
nated beneficiary,” an insured getcould divorced on Monday, make
the required change on andTuesday, switch beneficiaries tocontrary
the decree on IfWednesday. the insured died on Thursday, the
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the a result wouldbeneficiary proceeds.named would receive Such
run to the intention of the and theobviously parties againstcounter

rejectWe therefore it.of the court order.meaning

that, ifeven the Dubois en­Smith also contends brothers are
to of the earlier insurance should re­proceeds policy, theytitled the

policyceive as much as the was worth at the time of Antoineonly
Aargument. beneficiaryDubois’ first divorce decree. We dismiss this

a life is entitled to the full value of atpolicy the-policyof insurance
See,time of the death. Prudentiale.g.,the decedent’s Ins. Co. of

(11th1494, 1986);Boyd,America v. 781 F.2d 1497 Cir. v.Duffy
(1982).992, 993, 91,N.E.2dDuffy, App.13 Mass. 433 91

Smith,We now address the whether or thequestion Dubois
brothers, entitled to receive the of the laterproceedsare insurance

thatpolicy. The Dubois brothers first assert Antoine Dubois’ 1977
prevents having anydivorce decree Smith from interest in the pro­

ceeds, just respect proceedsas it does with to the of the earlier pol­
icy.We The later did not come into effect untildisagree. policy three

decree,years after the 1977 and the words of the in waydecree no
suggest policies bythat future were thecontemplated parties.

that,The Dubois brothers also even ifargue the 1977 decree did
not Smith from inprevent gaining any interest the of theproceeds
later the 1981 decree did. contend thatpolicy, They the decree

Dubois,awarded all not otherwise of toproperty disposed Antoine
maintain,free and clear of claim Thisany by theySmith. property,

inincluded Smith’s interest the later insurance policy. Again, we dis-
agree.

Legal theory precedentand favor Smith over the Dubois
repeatbrothers. We our statement made above that if an insurance

policy so the insuredprovides, may change designatedthe benefici­
time,ary of the atpolicy any provided that the insured has not con­

28:41, 56, 29:4, 234,§ §tracted away right.this See 5 COUCH at at
exists,238-39. Where such a the inright beneficiary’s interest the

notpolicy does rise to the level of a vested property interest unless
the insured is somehow fromprohibited changing the beneficiary

indesignated Widiss,the R. &policy. See KEETON A. INSURANCE
(West 1988).4.11(c)(1),§Law at 428

State,The Dubois brothers claim that the law is different in this
Stebbins, 1060, (1981),and cite Stebbins v. 121 N.H. 438 A.2d 295 to

beneficiarytheir that asupport proposition interest is akin to a
however,Stebbins,property right. case,vested is Ininapposite. that
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held to a in life insuranceproperty rightthe was have vestedplaintiff
the defendant had been ordered to maintain lifebecauseproceeds

1063,beneficiary.the Id. at 438 A.2dplaintiffinsurance and name as
away beneficiary’sat 298. in no that interest is aimpliesStebbins

order,in the of such an andrightvested absence there is noproperty
wascontention here that Antoine Dubois ever ordered to name

of hisbeneficiary policy.Smith

above, and in thegeneralFrom the rule stated absence of
any contrary,New law to the it follows that aHampshire divorce
decree or all ofstipulation which releases claims one tomerely party

not,the inproperty context,of the other does the insurance policy
destroy beneficiary party,the status of first thethe because benefici­
ary right.interest not a vested propertyis Antoine Dubois had never

or been ordered to thatpromised promise he would forever desig­
nate Smith beneficiary of the policy,insurance and thus never be­
stowed on inproperty Therefore,her a vested interest policy.the
Smith did not forfeit her right to the beneficial interest when she
released all claims to Antoine property.Dubois’

The Supreme of explainedCourt Tennessee this principle as fol-
lows:

a‘“Being beneficiary of the life insurance of her ex-husband
was “property right”,not a a of anresult to“obligation sup-
port wife”,a “right”,a or a “claim” which was waived and
relinquished by the property settlement agreement. The
husband was under no duty law orby contract to have life

ininsurance the first orplace designateto the defendant as
it;the ofbeneficiary he could have changed the beneficiary

at withoutany time encountering any of the defendant’s
rights; simplyshe had no claim with respect to the life insur-
ance. theTherefore of propertyterms the settlement agree-
ment do not theaffect life insurance policy at all.’”

Bowers, (Tenn. 1982)Bowers v. 637 456,S.W.2d 457-58 (quoting dis-
senting opinion of decision);overturned courtlower alsosee Roun-

Frazee, (Ala.424,v. 1968);tree 209 So. 2d 425-26 v.Mullenax Nat’l
Reserve, 418, 422-24,29 App.Colo. 137, (1971);485 P.2d 139-40

Todd,Kruse 63,v. Ga. 67,260 488, (1990);389 S.E.2d 489-90 Bersch
VanKleeck, 594,v. 112 598-99,Wis. 2d 114,334 N.W.2d 116-17

(1983); Simmons,v.Simmons (Tex.272 913,S.W.2d 916 App.Ct.
1954).

byAs noted Supremethe Wisconsin,Court of this rule
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settlement of insurance claimstheencourage prompt“will
rule,Without this therelitigation.unnecessaryavoidand

toan liti-partyan incentive for interestedquitebewould
decree,in espe-if was the divorceambiguitythere angate

at stake. Itmoneyif of were alsosignificant sumscially
have in-maywhat the partiesaboutspeculatingavoids

onbeneficiaryto a achangeIt little effortrequirestended.
an waiver or relin-include explicitafter a divorce orpolicy

in divorcebeneficiarythe interest the decree.”ofquishment
(citation omitted).Bersch, 598-99, at 117at 334 N.W.2dsupra

that, iflast even the 1981The Dubois brothers contend
in­to divest Smith of her beneficiarydecree cannot be readdivorce

the should be reformed toin later insurance decreepolicy,terest the
of the This court has statedparties.with the true intentioncomport

that

iswill be when the evidence clearonly granted“reformation
(1) was an actual agreementthat there be­convincingand

(2) an putwas to theagreementthe thereparties,tween
(3)in is betweenand there a variance theagreement writing

J. & J. PERIL­writing.and the CALAMARIprior agreement
(2d9-31, 1977);§ ed.LO,The Law of at 313 seeContracts

(1960);Corbin, §§ 13 S. Will­A. Contracts 614-163
(3diston, §§Law ed. W. Jaegerof Contracts 1547-49

1970).”

Servs., 232, 237, 401 201,Inc. 119 N.H. A.2dProps.,Erin Food v. 688
(1979) theoriginal). partiesin the The intent of is(emphasis204

Id.; alsocontracting.the time of see Hellasgenerally examined as of
Restaurants, Restaurants, Inc.,P Familyv. & 120Family Inc. G

(1980).819-20,818, 613,423 A.2d 614N.H.

hurdle inThe Dubois cannot clear the first thebrothers
so, must clear andthey present convincingErin Foods test. To do

foreverthat Smith Antoine Dubois to forfeitagreedevidence and
theyAll us is a letter datedbeneficiarySmith’s interest. have shown

death,and beforeyearsfour after the divorce decree four hisyears
in providethat he felt no need to forwhich Antoine Dubois stated

moral,in any outstanding legal,Smith in will of orhis the absence
her, moneythat his insurance constitutedobligationsfinancial to and

These notsimplyof estate.” statements dogreatest part my“the
beneficiary wasa conclusion Smith’s interest forfeitedsupport that

fact,In Antoine Dubois’by agreement. concerningmutual statement
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is consistent with our of the 1981 divorce de-obligations readinghis
because, above, thatcree as discussed we conclude Antoine was free

not as he saw fit.beneficiary,to name or to name Smith
Moreover, if himlawyerswe do not know Antoine’s informed that

life insurance are not of a decedent’sproceeds part pur-estate for
of descent and distribution. Because the burden proofof restsposes

brothers,Dubois cannot assume himlawyers kept ig-on the we the
fact, subsequentlyof this or that Antoine did not of it onnorant learn

wasFinally,his own. there evidence at trial of Antoine’s concern for
letter,economic welfare both the date ofSmith’s before and after the

it is that withand uncontested Antoine was familiar the procedure
for the hischanging designated beneficiary policies.of The Dubois
brothers have not the “clear andpresented required convincing”

Erinproof, supra, reject pleaFoods and we therefore their for refor-
mation of the decree.

presents first,Smith two additional issues for our consideration:
that Antoine attorneysDubois’ letter to his should not have been

trial; second,at andadmitted that the trial court erred in dismissing
Prudential as a party-defendant to the lawsuit. Because we have re-

favor,the issues ininvolvingsolved the letter Smith’s we decline to
questionaddress the of admissibility. we noteSimilarly, that Smith

objected to Prudential’s dismissal because she thatargued the insur-
ance records couldcompany’s help proveher that Antoine Dubois’

policiesinsurance are severable. We have concluded without the aid
of Prudential’s records policies severable,that the are indeed and
thus do not need to answer this final question.

part;in reversed inAffirmed
part; remanded.

All concurred.


