
72

Merrimack
No. 89-559

CompanyRenovest

v.

Development CorporationHodges

6, 1991December



73

Smith, (GilbertUpton, Sanders & of UptonConcord F.and James
brief,on theRaymond Uptonand Mr. orally), for the plaintiff.

Cleveland, P.A.,Waters and Bass of (CraigConcord L. Staples on
brief,the and Roger forBurlingame orally), the defendant.

HOKTON, J. The hasplaintiff appealtaken from the Superior
J.)(Dickson,Court’s order granting the defendant’s motion to dis-

miss made at the ofclose the caseplaintiff’s jury-waivedaduring
(1)questionstrial. Two byare raised on appeal: what standard

weshould review the evidence when a judge grants a motion to dis-
trial; (2)miss aduring jury-waived and whether the court inerred its

and in itsfindings order of dismissal based thereon. We find no er-
rors and affirm.

plaintiff,The (Renovest),CompanyRenovest entered into a pur-
defendant,and agreementchase sale with the Hodges Development

30, 1986,Corporation (Hodges), on June for a two-building apart-
inment complex Franklin. The agreed-upon purchase price was

$1,476,000 the deposit paidand initial to Hodges at the signing of the
$65,000.contract was The contract specified that the deposit would

serve as ifliquidated damages Renovest failed to close on or before
3,September 1986.
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the tobuyer’s obligation performtoprecedentThree conditions
3(b),paragraphAt here arein the contract. issuewere contained
3(d)the property, paragraphof andinspectionrelating physicalto
andfinancing at certain ratesobtainingto the buyer’srelating

that was ofexpresslyof the contract stated timeNo portionterms.
in-relating inspectionto called for theThe provisionthe essence.

days,fourteen andworking specifiedto be withincompletedspection
the shall threeunsatisfactory, “Buyerif was haveinspectionthat the

(3) in which toinspectionfrom date of of suchcompletionthedays
null andand shall benotify disapproval, Agreementof his thisSeller

in full.” The out-shall be refundeddepositsvoid all hereunderand
con-July financing provision24. Theon this condition wasside date

oflimit, the seller’s businessforty-five-day inspectiona aftertained
to the of anrecords, buyer required notifyin was sellerwhich the

theParagraphclause. 9 offinancingto invoke the conditionintention
in writing.all berequired giventhat noticescontract

1986,10, aJuly sendingonbuildingsfirst theinspectedRenovest
during inspectionIt this thatand a wasbuilding inspector.partner

of ita in the one andbuilding,discovered crack exteriorRenovest
day. agreed to ex-Hodgeswith the next WhetherHodgesconsulted

inspection byin allow further Renovest isdeadline order totend the
17performed July bywas on and 23investigationFurtherdisputed.

on 6August opinionand his contained hisengineer, reportanother
in“underpinning” of the foundationrequirethat the wouldbuilding

in-ofsettling Underpinningfurther the building.order to prevent
re-the foundation. Based on thisbuilding’sofvolves stabilization

7,to on theHodges August terminatingwroteRenovestport,
$65,000 Hodgesof the deposit.and returndemandingtransaction

study, boringswhich commencedits own withengineeringundertook
August12 in an reporton and culminated evaluation datedAugust

cosmetic, prob-the as found thereport cracking26. This described
sound, rejectedand need forstructurally underpin-lem thebuilding

this withning. Hodges reportshared Renovest.
initially by ap-secure financingdid undertake to theRenovest

these, Bankfour banks. Two of the of New andEnglandproaching
Bank, favorablywere thedisposed financingthe Shawmut toward

timeup to the that Renovest notified them of resultsapplication, the
theengineer’s report building’sabout structural problems.of the

information,of thereceipt theythis banks indicated notUpon would
untilprocessto the loan the issue of the build-applicationscontinue

was resolved. re-Althoughstructural soundness time stilling’s
deadline,in which neverfinancingto meet the Renovestmained
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byAthe further. second letter sent Renovest topursued applications
August financing,on 12 asserted the failure to obtain as wellHodges

ofinspection Hodges’sas an result of the books andunsatisfactory
records, groundsas additional for the termination of the contract.

alonger contingencyno asserts the books and records asRenovest
for the termination.ground

on itsAt trial its suit to obtain return of Renovestdeposit, pre-
ofsented three witnesses and the a wit-depositionintroduced fourth

rested, dismiss,Hodgesness. After Renovest moved to both orally
in writing, judgeand and the the motion on thegranted based court’s

of a offindings fact. Rather than determination themaking whether
case,aplaintiff primaestablished the judge specifically con-facie

objectioncluded that Renovest’s to the un-building’s structure was
thattimely, prematurelyand Renovest its attemptsterminated to

financing. plaintiffobtain He therefore ruled that the had tofailed
carry its burden of andproof, granted the defendant’s tomotion dis-

court, that,miss. Renovest the of theappeals findings and asserts
viewing presentedthe evidence to the injudge lightthe most favor-

it,to metable Renovest had its initial burden of apresenting prima
case.facie

I. Standard Reviewof
circumstances,In most the appropriate standard of review

(or nonsuit)afor motion to dismiss is to take the presentedevidence
if,and determine viewed most favorably to the non-moving party, it

establishes a prima 773, 777,case. Morrill v. Tilney, 128 N.H.facie
(1986).293,A.2d519 295 This standard has previously been applied,

instance,inat least one in a bench trial case. See Auclair Bancroft,v.
(1981).393, 395, 169,121 N.H. 430 A.2d 171

defendant, that,The Hodges, urges italthough would un-prevail
standard,der either this court should aadopt standard recognizing

fact,that when judgethe is the trier of that judge may make findings
case,of fact at the close of the plaintiff’s which arefindings entitled

review,to deference upon clearlyunless erroneous.
Auclair,In a appealedcase from an order issued jury-aduring

waived trial at juncturethe same trial present case,as the we applied
the standard of viewing all in lightevidence the most favorable to the
plaintiff. Auclair insupra. Auclair aarose different procedural set-

from theting case before us today. Rather than thedismissing case
on the basis of findings of againstfact made plaintiff,the as in the

case,present the injudgetrial Auclair declined to make offindings
at the case,fact close of the plaintiff’s and instead chose to hear the
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Indeed, findings ofultimatelytrial madejudgethecase.defendant’s
the decision not to makereviewingId. Inplaintiff.in of thefact favor

a toprimastandard of casefact, we theappliedoffindings facie
tofindingshad no of fact re-as weproceed,the casejustify having

by plaintiff,case the andpresentedIf with a primaview. faced facie
from themaking findingsof factualas to the proprietyif uncertain

a the dis-evidence, jury, certainly hasjudge, actingtrial withoutthe
If is se-proceed.to the defendantrequireto the defendantcretion

evidence, it case.mayof rest itsin assessment thecure its
common-law, doctrinecourt-developed,review is aOur standard of

trial, theexpeditedof an anda of the benefitsupon weighingbased
efficiencies, the risk of whatlosing mightresulting judicial against

a doc-court-developedAsproceedings.in extendeddevelopedbe
inbyestablished this courttrine, maystandard beappropriatean

not,of exists and we areno trier factseparatewherecircumstances
See v.separate prerogative.a Brieretherefore, preservetoobligated

588, (1966); Smith,Briere, 432, 434, 224 Dean v.N.H. A.2d 590107
(1965).410,314, 317, 211 412-13N.H. A.2d106

is Thesupported by Hodges. pur-better view thatWe believe the
standard for eval-highly “primabehind the deferentialpose facie”

permit go juryis to the issue to to theplaintiff’sthe evidenceuating
favor,plaintiff’sthe issue in thejuryif it for the to resolvepossibleis

reasonablyall that be determinedmightfactual matterspreserveto
363,Parker,v. 43PageSee N.H. 366moving party.theagainst

(1861). Therefore, jury thego upon presenta-the issue must to the
case, of of thejudge’sa the viewregardlessof primation facie

HampshireWiebusch, 5 Prac-R. Newof the evidence.weight
(1984).1585,§ attice, and Procedure 298Civil Practice

dismiss, in a trial at thejudge jury-waivedA to made to themotion
incase, case ei-challengecan theplaintiff’s plaintiff’sclose of the

astypesboth of motion are referred toAlthoughther of two ways.
jurisdictions, veryin twomany they sep-to dismiss” serve“motions

One, in as isjudge,directed at the his rolepurposes. judgearate
case,sufficiency byof thelegalto assess the and is measuredused

standard, taking all andprimathe familiar evidence introducedfacie
second, however,inresolving plaintiff’sall conflicts the favor. The is

one, facts,the as trier of anjudge,a broader the forasking expedited
motion,On the is to adisposition. judge permittedsuch a render

defendant, merits,for the at the of the plaintiff’sverdict on the close
onShould the to address the case the atjudgecase. choose merits

time, findingsthe make of fact and assess whetherjudgethat should
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ofbyhis or her a preponderancethe has carried burden theplaintiff
evidence.

case,proveThe has the chance to his or her testedplaintiff byhad
cross-examination, by thebut defendant’s case-in-unchallenged

relyno on therightchief. The has to defendant’s witnessesplaintiff
to of her Ansupplyor exhibits essential elements his or case. alert

defendant, plaintiff’sa fatal hole in the case orperceiving satisfied
record,of the withoutmay puttingwith the state rest on a case. The

no toplaintiff right require proceed.has to the defendant On the
hand,other the should allowed the sufficiencydefendant be to test of

toplaintiff’s proof proceed.the before the decisionmaking
fact,judgeIn a is servingcase where the also as the trier of the

judge plaintiff’scan halt the trial at the close of the case when he or
facts,she determines that the as will notpresented, be sufficient to

establishing judgemeet the burden of the case. The need not review
the by primaevidence the standard to see if the plaintiff mightfacie

burden, fact, rather,meet the on possible findingsbased of but as the
fact,trier of can plaintiffevaluate whether the has metactually the

burden to the court’s satisfaction. The “prima facie case means little
clear,or in a tonothing here,case tried the court where it isis as it

that the trial court weighedhas the evidence and found that the
was not v.Equip.[claim] established.” Totem Co. Log.Critchfield

Co., 178, 738, (1963).175,62 2d 381Wash. P.2d 739 trial“[T]he court
facts,was the trier of the and in considering the evidence was not

bound to view it in lighta most favorable to the plaintiff, with all
attendant presumptions,favorable wasbut bound to take an unbi-

evidence,ased view of all circumstantial,the direct and and accord it
such as heweight believed it to Sasser,entitled receive.” Allred v.

(7th233, 1948).170 F.2d 235 Cir. if theQuite simply, trial judge de-
termines that the plaintiff has to presentfailed whichevidence may
persuade case,the judge at the close of bythe a preponderance of

evidence,the no need exists to hear the case in defense.

This ofstandard review been inhas inadopted whole or
in See,thepart procedural rules of States.many e.g., Teodonno v.

Bachman, 1, 4, 284,158 (1965);Colo. 404 P.2d 285 Corpora­Warner
Co., 479, (D.C.tion v. Magazine Realty 255 A.2d 1969);481 Pichulik

v. Air Conditioning Co., 195,& Heating Service Ga.123 196-­App.
97, 286, (1971);180 S.E.2d 288 333,Grieser v. Haynes, 404 P.2d 335-­

(Idaho 1965);36 v. Day, 53, 55,Neasham 34 N.C. App. 237 S.E.2d
(1977).287, 288 It has been applied byalso incourts States where the

rules of civil procedure do not include it. See State,N. Fiorito Co. v.
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(1966).586, that when618-19, 588 We hold616, 419 P.2dWash. 2d69
fact, she appropriatelythe of he oris as trierjudge sittingtrialthe

case-in-chief,theat the of plaintiff’sof fact closemay findingsmake
has estab-plaintiffwhether theto determinemay use such factsand

the On weappeal,a of evidence.bythe case preponderancelished
fact, are erro-they clearlyof unlessfindingsnot thesewill overrule

itthereon unless isneous, will we the dismissal basednor reverse
tocontraryor otherwise law.findingswith theinconsistent

EssenceII. Time theof
judgetrial found thatdismissing complaint,the theIn his order

condi-the of under therightswas essence for exercise thetime of the
conclusion on the strict timeThe based hisprecedent. judgetions

conditions,ofperformance concludingto theapplicableprovisions
with timetablescompliancestrict therequiredprovisionsthat these

that the late notificationThe court therefore determinedestablished.
agree-therightits to terminateplaintiff’s invokingtheprecluded

condition. The courtphysical inspection apparentlythement under
duringno waiver of the deadline occurred thedetermined thatalso

relevant period.

time not made ofcorrectly ordinarilyasserts that isRenovest
contract,in the partiesessence a absent some indication thatthe

114v. Indus.Sterling Corp.,Moore Warner Inv.intended otherwise.
(1974).581,520, 522, fact a date is323 A.2d 583 The mere thatN.H.

sufficient, itself,byin not to alter this rule. Id.stated the contract is
issue be on the evi­arguesRenovest that the must resolved based

dismissal,at to of andup point judge’sdence adduced trial the the
that was ofof this evidence established time the essence.that none

Faro, 573,122Inc. v. N.H. A.2dAllard & 448 377Citing Geary,
(evidence(1982) date,was bythat word “before” inserted asclosing

buyer crucial),timeorallyas that defendant informed that waswell
trial judge incorrectly applied prece­Renovest asserts that the our

to indicia ofdents find sufficient such intent.

ininapplicable case,Renovest’s is theargument present
express precedent.because the terms involved are conditions The

duty perform “subjectto under the contract was to”plaintiff’s made
of these conditions. Where “the occurrence of a condi­performance

of the than asby agreementtion is the rather arequired parties,
law, rule traditionallymatter of a of strict E.A.compliance applies.”

(8thFarnsworth, 8.3, 1982);§ at 544 5Contracts ed. see also S.
(3d 1961).Williston, § 669 ed. The reasoningContracts behind
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parties perform-rule is that when the condition theirexpresslythis
event,or of anuponance the occurrence non-occurrence rather than

the event as one of the terms of the con-simply including general
tract, parties’ expectationthe of strictbargained-for compliance

Therefore,givenshould be effect. absent waiver or byextension the
defendant, of disapprovalwritten notification of the building inspec-

required bytion was to be nogiven JulyRenovest later than 24.
Rouse, 349, 351-52, 553, (1982).Lemay v. 122 N.H. 444 A.2d 555 The

finding timelyof of compliancetrial court’s absence with the building
condition is correct.inspection

III. Waiver Termsof
expressRenovest further that theargues condition’s deadline for

bywas in 11Hodges Julynotification waived the phone conversation.
conversation,During this viceHodges’s president, Barry Sanborn,

withagreed Renovest’s that Renovest asuggestion hire structural
to conductengineer inspection.further Renovest takes this approval

ato be waiver of the notification time limit. We disagree.

A of waiverfinding must be “based anupon intention ex­
inpressed explicit alanguage to orforego right, conductupon under

the justifyingcircumstances an a relinquishmentinference of of it.”
Association, 502, (1917).v. 78Kilgore 498, 344,N.H. 102 A. 346 A

maywaiver be orexpress implied. Renovest does not assert ex­an
press waiver.

Whether an waiverimplied fact,occurred is a ofquestion and
we will not overturn judge’sthe trial determination that no waiver
occurred, unless finding clearlysuch is erroneous. See D.M. Holden,

Inc.,Inc. Serv., 831,v. Contractor’s 834,Crane 121 N.H. 435 A.2d
(1981).529, 531 Sheedy,Thomas one of the inpartners Renovest,

testified at trial Hodges’sthat inacquiescence follow-up inspec­the
tion left him with the impression that he would anget extension of
time. Although didRenovest introduce evidence that Hodges sug­
gested the ahiring of engineer,structural Hodges responds that this

does not ansuggestion limit,show intent to extend the time because
there were still daysten inremaining which inspectionthe could be
accomplished.

All the presentedevidence by Renovest does not compel the trier
of fact to believe the assertion that a waiver occurred. See 93 Clear-

House,ing Inc. v. Khoury, 346, 350, 671,120 N.H. 415 A.2d 674
(1980). The trier of fact may tosimply choose disbelieve a witness.
See id. The judge could have based his conclusion on the cross-exam-

ofination Mr. Sheedy, which went as follows:
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theHodges youthat told that termi-Are us“Q. you telling
was waived?being3-Bparagraphdeadline ofnation

they agreed I’d amy getI inspection,When madeA.
Julyafter 10th.structural engineer

a engineerstructural afterThey you getwouldQ. agreed
July 10th?
Yes.A.

that?They youtoldQ.
Yes.A.

as we to ex-thing saying agreedsameThat is not theQ.
paragraphdate under 3-B.tend the deadline

anI to there was extension.A. took it mean
the termina-an extension ofDid there wasanyone sayQ.

3-B?tion underdate
in writing.A. Not

say verbally?Did ittheyQ.
to a structuralThey go get engi-we were allowedA. said

neer.
that, they you youdid tell wereYou told us butQ. have
the to terminate it?allowed to extend time

A. No.
an in didwriting,And never did extensionQ. you request

you?
No, I them for it.A. asked

in writing.angotYou never extensionQ.
I didn’t it inget writing.”A.

thatparties agreed Agree-contract that the to recited “thisThe
in writ-by anorally, only agreementnot be butmay changedment

ofby party parties againstor on behalf the oring, duly executed
isany sought.”whom or waiver ... No writing invokingenforcement

Augustcondition was sent untilthe terminationphysical inspection
7.

waiver,a the judgeit Renovest’s to establish wasdutyAs was
that waivernot to wait credible evidence no occurred.obligated for

evidence, that trial find­judge’sthis we cannot conclude theViewing
ing clearlywas erroneous.
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FinancingIV. Condition

it was unable to obtain for thefinancingRenovest asserts that
and, fromtherefore, performing bywas excusedproject paragraph

3(d). toheadingThat under the “Conditions Precedentparagraph,
Perform,”to reads:Buyers Obligation[sic]
subjectThis isAgreement Buyer obtaining“d. to a written

lendingcommitment for First from aMortgage financing
institution with terms.... The commitmentfollowingthe to

45 days Buyersbe obtained within from the date of [sic]
of the and shall inreceipt Buyer notifybooks records. Seller

dayswithin 45 from of the andwriting review books records
of intention to torighthis exercise the terminate this Offer
under this clause.”mortgage contingency

rejectWe also this provision.Renovest’s reliance upon

law, im­Hampshire everyUnder New contract contains an
covenant of faithplied good performance and fair dealing. Seaward

Rochester, 128, 129, 707,Constr. v. CityCo. 118 N.H. 383 A.2d 708of
(1978). Reasonable efforts must be undertaken to financing.secure

Cahill, 418, 422, 481, (1951).Lach v. 138 Conn. 85 A.2d 482 While
initially Renovest met this loanduty, by initiating the itsprocess,
later conduct trialsupports the thatjudge’s finding performance of
the agreement not excused by inabilitywas Renovest’s to fi­obtain
nancing. Renovest asserts that it sought financingthe un­required

contract,der the but after making lendingthe institutions ofaware
deficiencies,the purported construction it assumed that financing

would be unavailable.

The question whether any structural defects were material
to rested withfinancing solely the banks. Having undertaken se­to
cure financing, Renovest was committed to affirmatively seeking
such withfinancing, activity “reasonably calculated to ap­obtain the

actionproval by or inexpenditure not disproportionate the circum­
404,stances.” McCarthy, 399,Stabile v. 821,336 Mass. 145 N.E.2d

(1957).824 Reasonable efforts by requiredRenovest were to deter­
mine and thecommunicate accurate ofstatus the buildingobserved
flaws. The evidence showed that the engineering report reflecting
absence of structural defects was not shared with the interested
banks. The record amplelends tosupport the trial findingcourt’s
that Renovest’s toattempts secure financing were pre­terminated
maturely.

The ultimate determination of whether provideto is onefinancing
lender,for the and Renovest’s unilateral belief that financing would
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insufficient to excuse itdefect isdue to the structuralbe unavailable
If felt anfinancing condition. Renovestunder theperformingfrom

structure,thewith information aboutthe bankstoobligation provide
It toinformation it had. cannot chooseallprovidethen it should

todutydoes not aselectively. imposeinformation While thisrelease
lenders, Tradingto Co.submitted the seemisrepresent information

(1959),749, 441, 444 anJensen, 744, there isVa. 107 S.E.2dv. 200
itssupporting application.informationprovideto credibleobligation

hands, theindicatingin the thatinformation was applicant’sSuch
thatpresented financingno evidencesound. There wasstructure was

inthey, the words of Sta-­from the banks hadbe unavailablewould
a skillfully pre­to examine morebile, afforded opportunity“been

encounteredadjusted problemsto meet thereasonablypared plan,
406,at 145 N.E.2d at 825. Pro­its 336 Mass.preparation.”during

reasonable, isfor information are thererequeststhe lender’svided
themselves,if they,to seek evenbuyers approval,an onobligation

in financingfutile. of the thethe to be Use informationbelieve effort
theby lendingis banks.decision determined

us,to the record before we concludethese considerationsApplying
that failed tothe trial have determined Renovestjudgethat could

a faith secure and termi­good financing prematurelymake effort to
ofquestionits loan effort. The the reasonablenessapplicationnated

v.is for trier of fact to decide. See Allview Acresof such effort the
(1962).793,Howard, 244, 182 The238, A.2d 796 record dis­229 Md.
Bank Newthe Bank and the of Englandthat both Shawmutcloses

“favorably to forward with thethey disposed” goingwereindicated
loan, the was resolved as not se­problem beingstructuralprovided

an ac­application,thatshowing appropriatevere. This falls short of
information, rejectedwould been orall available havecompanied by

406, 145Stabile, at N.E.2d atgesture.an 336 Mass.emptyhave been
officer, into evi­loan introducedThe of Shawmut’sdeposition825.

aIn todence, respondingshows the of the bank.succinctly dilemma
of theinvestigationundertaken anon whether the bank hadquestion

responded:the loan officerquestions,structural

have, reallywetemptedI have been to weremight“A. ...
loan, the bankdoingin the have commissioninterested

ofstudy usinga someone ourseparate engineering
choosing.

thatQ. you go stage?Did to
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No, well,I think it clear to me forA. because was that —
one, I thetwo think borrowers were havingreason[s]:

theysome about whether wantedquestions themselves
report,to based on andproceed engineeringtheir own

if it no in methey’re questioning point havingthere’s
Ithe bank involved at that That’s said thatpoint. why

issue,should do their best to resolve the andthey then
it, could,if they re-present theywanted to but they

didn’t.”
evidence,on this the couldjudgeBased trial have concluded that

loan,failed to make efforts to obtain theRenovest reasonable and
concluded, officer,further as did the thatloan Renovest did not re-

withproceedwish to the loanally process. Although Renovest con-
cluded that the banks would not give financing, based on its own

report, the fact that was ofengineer’s Hodges’sRenovest aware en-
gineering report stating building sound,that the was structurally
and did not this inyet submit of itssupport application, could sup-

aport conclusion that Renovest did not use all reasonable efforts to
obtain financing.

The finder reasonablyfact below could have reached the
conclusion that Renovest could not invoke the financing contingency

it prematurelybecause ceased its efforts to secure financing.

Affirmed.
BROCK, C.J., JOHNSON, J., sit;and notdid the others concurred.
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