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A. onArnold, (Jeffrey Meyers, attorney,attorney generalP.John
Howard, forbrief, attorney general, orally),assistantand Markthe

the State.

defender, Concord, byof briefchiefDuggan, appellateE.James
for the defendant.orally,and

inafter a trial Su-HORTON, jurywas convictedJ. The defendant
J.) assault,(Nadeau, count of felonious sexualof oneperior Court

assault,632-A:3, felonious sexualone count of aggravatedandRSA
contends, first, that the felonious sexualOn heappeal,RSA 632-A:2.

Trialbybeen dismissed the Court {Tem-should havechargeassault
J.) not within abrought sixty-daythe indictment wasbecauseple,

454,N.H. 417 A.2d 7Hastings,v. 120byas Staterequiredperiod
insecond,(1980), that the court abused its discretion consolidat-and

herein, wefor trial. For the reasons statedthe two indictmentsing
affirm.

8, 1988,facts, stated, as the de-Julyare follows. OnbrieflyThe
ifand asked he could take both hercalled Laura Beaudettefendant

friend,W., T.,her daughter’sand Christinedaughter, Stephanie
ice cream. The defendant knew both girlsand then forswimming

withLaura Beaudette and had lived Chris-he had datedbecause
mother, time, yearsAt this was nineLisa Norton. Christinetine’s

old, The defendant first took theyearswas five old.Stephanieand
Rollinsford, sparklers.where ball and lit He thenthey playedtogirls

lake, the went swim-although girlsthem to a and neither oftook
did, after off all his clothes.takingthe defendantming,

inthe then returned to hisgirls apartmentThe defendant and
Dover, for awatchingwhich he shared with his mother. After movies

bedroom,in Stephanie sleepof time the defendant’s went toperiod
and,with“crazy eights”He Christineplayedon the defendant’s bed.

in the took off his clothes. When the waspoint game, gameat some
over, a of withput pair “ripsthe defendant on shorts all over the

Later thatprivate.” evening,which “showed hisplace” Stephanie
touch, clothes,awakened when she felt a over her on her chestwas

eyes,When she her the defendant wasvagina. opened standingand
bed, yourand said “don’t tell mother.” Christine was stillnext to the

mother from work at approx-awake when the defendant’s returned
1:00 a.m. Mrs. from her son’s roomimately Bergmann got Stephanie

couch; sleptand her on the Christine with the defendant’sput
inmother her bed.

Dover,inday,The next the returned to house andgirls Stephanie’s
inat some Christine told mother that onepoint, Stephanie’s night
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and stuck hisdown1984, “pull[ed] underpantshad herthe defendant
Thereafter, also told her motherStephaniein private.”herfinger

that previous night.had touched herhow the defendantabout
12, 1988,JulyDover onby policetheThe defendant was arrested

A nolle was en-prosequisexual assault.with feloniouschargedand
12, how-County Jury,A Grandon 1988. StraffordSeptembertered

13, 1988, forever, committingan indictment on Octoberreturned
W., 10,1988,and on NovemberStephaniesexual assault onfelonious

same on aby grand jury sepa-indictment was returned thea second
felonious sexual assault on Christine T. forrate ofcharge aggravated

incident. The two indictments were later consolidated forthe 1984
trial.

argumentfirst address the defendant’s that the felonious sex-We
wasual assault indictment should have been dismissed because it

arrested; ar-ninety-three days specifically,after he was hebrought
Hastings by prossing originalthat the State avoided nol thegues

sixty-two days after arrest. He contends thatcomplaint the reason
indictment,inthe the adelay bringing namely, generalfor desire to

investigation, satisfyundertake further does not the State’s burden
that its in thedelay bringingto demonstrate indictment was reason-

The State first that the defendant hasargues presentable. failed to
for us to trialadequate denyan record review the court’s decision to

the defendant’s motion to dismiss. The State also that re-urges we
our inconsider decision and eliminate the rule.Hastings sixty-day

Substantively, the State maintains that a need to conduct further
is ainvestigation reasonable basis which toupon delay bringing an

and, thus,indictment that trialthe court did not abuse its discretion
in denying the motion to dismiss.

It is tonecessary examine the threshold question whether an
adequate record exists to resolve this issue. The arguesdefendant

thethat record is sufficient because the uponburden was the State to
the reason for theexplain delay. objectionThe State’s to his motion

onlyto dismiss set forth a generalized need to There­investigate.
fore, contends,he should the State relywish to on additional facts

at the itpresented hearing, presentshould a sufficient record. This
iscontention erroneous. It is well established that the burden of pro­

thisviding court with a sufficient record to decide the issue raised on
is upon case,the inappeal moving this theparty, defendant. v.State

Stearns, 475, 491, (1988)130 672,N.H. 547 A.2d 681 State v.(citing
Sup.Winders, 471, 477, 798, (1985));127 N.H. 503 A.2d 802 Ct. Rs.

13, In case,15. the present the record consists of the defendant’s
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and the trial court’s orderdismiss, objection,to the State’smotion
chambers,inheard and it ismotion wasthe motion. Thisdenying

time; thus,thatwas not atpresenta stenographerthatapparent
what at the unrecordedtranspiredBased ontranscript.there is no

trialHastings motion. The court’strial court denied thethehearing,
to rea-in indictment found be“Delay bringingsimplyorder stated:

sonable.”

to determinepermitrecord does not usThe state of the
in denying the defend­abused its discretionthe trial courtwhether

at thetranspiredhave no record of whatto dismiss. Weant’s motion
chambers, for the trial court’s decision.in nor of the basisconference

us torequirehas been violated wouldHastingsTo decide whether
in indict­delayfound the thebringingthe trial courtwhyas toguess

base a that the trial courtfindingreasonable. “We cannotto bement
v. 120speculation.” Staples,mere Stateuponits discretionabused

(1980).320, Further, fact that this284, the278, 415 A.2d 323N.H.
relieve the defendant of hisin chambers does notwas heardissue

Island, Inc.,Cathayrecord. Brown v.adequateanpresenttoburden
(1984).43,112, 115, 44 we hold thatAccordingly,A.2d125 N.H. 480

forto a sufficient record us to deter­presenthas failedthe defendant
it tocourt erred when denied his motion dis­whether the trialmine

rule.Hastingsof themiss for violation
that the two casesargumentthe defendant’sWe next consider

trial. He that evi-consolidated for contendsnot have beenshould
admissible at the trial of thewould not have beenchargedence of one

at occurred four wereother, years apart,the incidents issuebecause
scheme,related, not of a common orpart planand wereclearlynot

Further,an issue. the defendant ar-actuallythat intent was notand
to the trial decision tothe he suffered due court’sprejudicethatgues

the andby closing argumentwas both State’saggravatedconsolidate
jury. arguescourt’s instruction to the While the Stateby the trial

court consolidated the two indictments forcorrectlythat the trial
trial, it contends that the merits of this issue should not beagain

has to a rec-providebecause the defendant failed sufficientreached
to the trial court’s decision.ord for us review

assertion that the record is notWe with the State’s ade-disagree
After the two indictments were brought,to review this issue.quate

12, 1988,onthe State filed a motion to consolidate December to
objection.an The trial grantedwhich the defendant filed court the

9, 1989;in Januarychambers on nohearing argumentmotion after
mo-was made of that The defendant then filed atranscript hearing.
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1989,14,tion to on Februarysever and the trial court heard argu-
ment on concerning 10,1989,the record this motion on October dur-

a oning hearing pre-trialseveral motions. The State contended that
the defendant inpresentfailed to evidenceany connection with the
motion to sever which was not before the court when it granted the
State’s consolidation motion. There is no indication that the trial

specifically sever,court ruled on the motion to and both indictments
were tried together. We hold that this record is sufficient to permit
the consolidation issue to be decided.

We will not disturb a trial court’s consolidation onruling
unlessappeal the defendant is able to demonstrate an abuse of dis­

Giordano, 718, 722,cretion. State v. 109,134 N.H. 599 A.2d 111
(1991) Fecteau, 860,(citing 869,State v. N.H. 591,133 587 A.2d 596
(1991)). determination,In making this “we must ask whether the

in brief,evidence support of each offense was simple and unlikely to
a jury, easilyconfuse and to Cote,referable each crime.” State v. 129

(1987).358, 367, 775, essence,N.H. 530 A.2d 780 In the ques­crucial
tion is “‘whether the defendant’s to a fair trialright was jeopardized

Manna,by 306,non-severance.’” State v. 309-10,130 N.H. 539 A.2d
(1988)284, Winders,286 (quoting 473,127 N.H. at 503 A.2d at 799

(1985)). Cote,In we upheld the consolidation of eight sexual assault
wherecharges, the State called ten witnesses and the defendant

eleven, Cote, 367,called 129 N.H. 780,at 530 A.2d at on the following
grounds:

“(1) the evidence testimonyand inoffered support of each
(2)offense was not unduly lengthy; the evidence was simple

and the facts that the State was required proveto to estab-
(3)lish each offense were not complicated; the evidence re-

lating to one offense was distinguishable from that relating
offense; (4)to a different and the trial court was careful to

caution the jury to consider each offense separately.”
Fecteau, 869,atsupra Cote,587 A.2d at 596 (citing 367-68,supra at

780).530 A.2d In case,at this the trial lasted for days.three Six
witnesses testified for the State and three for defendant;the two of
the State’s witnesses were the victims. A review of the record indi-
cates that the young girls succinct,intestified a unambiguous man-

fact,Inner. Christine was able to differentiate between the
defendant’s inactions 1984 and another unrelated incident which

placetook that same year which involved a fifteen-year-old boy.
Moreover, although the underlying facts of the two indictments at

similar,issue are somewhat “the facts relating to the first assault are
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Fecteau,torelating the second.”from thosereadily distinguishable
870, incidents involved two differentat 596. Theat 587 A.2dsupra

Theyears juryfour wasapart.approximatelyand occurredvictims
separately. See State v.each offensecautioned to consideralso

206, (1952)370,368, (jurorsA.2d 207 pre-89Chickering, 97 N.H.
instructions). “Thus, jury easilycould examine‘[t]heto followsumed

in without of confusioneach case risk sincethe evidenceweighand
Fecteau supraof distinct incidents.’”[two]arose outchargesthe

286).310, A.2d at weManna, Accordingly,N.H. at 539130(quoting
in consolidatingnot itsthe did abuse discretionfind that trial court

cases for trial.the two

stated, that indictmentsarguesAs the defendantpreviously
chargedtrial “‘when crimes areonlybe for theshould consolidated

a plan.’”of common scheme or State v.apparently partrelated or
(1984)639, 1158,636, (quoting125 N.H. 484 A.2d 1160Whitney,
(1969)).683,290, 291, A.2dN.H. 249 684 He con­Freije,v. 109State

related, partthe at are neither nor of athat two incidents issuetends
This is without merit. As re­scheme or weplan. argumentcommon

Manna, is notin “the test that the several crimescently explained
Manna,plan,”a or 130 N.H.partrelated or of common schemeare

286, rather, in310, chargesbut “cases which the are539 A.2d atat
aor of common scheme are instancesapparently part simplyrelated

it would that consolidation of cases would be de­be apparentwhere
Id.sirable.”

was inThe also contends that because intent notdefendant
not have at achargeevidence of one would been admissibledispute,
Hampshiretrial of other under New Rule of Evidenceseparate the

404(b). issue,Further, if proba­that even intent was at theargueshe
itsby prejudi­value of such evidence wasallowing outweighedtive

inThe claims that was at issue theonlyeffect. State not intentcial
that act evidence”charge,felonious sexual assault but “other bad

in prove identity;have been either trial to this waswould admissible
inwhich the madeargumentsof the State its motion to consoli­one

showingA evidence of crime in adate. that each would be admissible
404(b) essential,Rule however,of the other under is nottrial to a

that was but afinding proper, showingconsolidation of admissibility
404(b)of N.H.supportive supra;is consolidation. See Manna R. Ev.

(“Evidence of . .other crimes . ... be admissiblemay demon­[to
motive,proof intent,of opportunity, plan,strate] preparation, knowl­

mistake”). 404(b)identity, that,or of ifedge, absence We note Rule
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case, admissible,did to this this evidence wouldapply have been as
identity Pond,both intent and were atarguably issue. See State v.

(1989)472, 475, 992,N.H.132 567 A.2d 994 rea for{mens felonious
sexual assault is which is“purposely,” synonymous with “inten-

(1986)tionally”); 53, 61,State v. Hickey, 60,129 N.H. 523 A.2d 65
(because State was required to theprove highest of the culpable

mind,states of admissible);the evidence would have been Baker v.
States, (D.C. 1968) (the958,United 401 F.2d 975 Cir. ele-principal

ments of prejudice jointfrom a trial are inabsent alargely situation
where evidence of each of joinedthe wouldoffenses be inadmissible

other,separatea trial for the under the rules governing admissibility
evidence) (cited Manna,of “other crimes” in 310,130 N.H. at 539

286-87).A.2d at
the trialAccordingly, court did not abuse its discretion in consol-

the trial.idating charges for

Affirmed.
All concurred.
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