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(Peter Beeson, at-Arnold, assistantattorney generalP. G.John
for theorally),brief and State.on thetorney general,

(AndrewP. P.McEvoy, .of ConcordAndreivLaw ofOffices
orally), for the defendant.on the brief andMcEvoy

Gordon,Shaheen, of M. Gor-(Stephen& ConcordSteinCapiello,
brief, Hamp-Mr. the Neworally), fora. on the and Gordondon &

Association, curiae.as amicusBarshire

whether aHorton, thepresents primary questionJ. This case
to misconductauthoritythe sanctionjudge possessescourtdistrict

contempt,direct criminal andpresence throughin hiswhich occurs
For the rea-procedurala of related issues.also addresses number

suchherein, court does havejudgewe hold that a districtstatedsons
may be heldso that a afterhearingand vacate and remandauthority,

notice.properhas receivedthe contemnor
16, 1990, of v. Theresa Sestito wasthe matter StateAugustOn

contemnor,in Thefor the Pittsfield District Court.scheduled trial
Sestito, onappearfor did not that afternoonwho was counsel Ms.

client, check,with acharged issuingof his who had been badbehalf
that the to resolve this mat-learning parties hopedRSA 638:4. Upon

was made to the contem-attemptter an secureby negotiated plea,
wasat trial. This effort not successful. The Districtpresencenor’s

J.) counsel,(Lind, accepted negoti-then new and aappointedCourt
theby day,the On that same contemnorparties.ated plea proposed

23,1990,to in court on toby appear Augustwas telephoneinstructed
his the trial.explain absence from

23, 1990, as beforeAugust appearedOn the contemnor directed
Lind, a courthearing proceededat which time was held. TheJudge

regarding non-appearance Augustonquestionto the contemnor his
had “an [po-16th. The contemnor stated that he had withagreement

own,mylice that client could attend on herWhitmarshprosecutor]
court,on to The trou-my proceed.” apparentlywith instructions how

had entered an onappearancebled that the contemnor his client’s
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behalf, yet appear, acceptfailed to did not this explanation and con-
to ainquire. Following exchange,tinued short the contemnor stated

“[m]y not were Ishowing up personalthat reasons for reasons. am
to Iliving.make a This was a bono matter and felt thattrying pro my

unintelligent. fullywas not She I simplyclient was informed. entered
an to it.” the court notappearance expedite Again, acceptdid this

and theexplanation questioned whether contemnor’s conduct was
provide competentconsistent with his toprofessional obligation and

The contemnordiligent representation. informed the court that if
then,“[w]e,the not beenproposed plea accepted,had would have

forum,aproceeded jurisdiction,to fair a fair shewhere would have
charge.” thereafter,been exonerated of this ridiculous Shortly the

following exchange place:took

I“Judge right, all,Lind: All yourdon’t understand at basis
sir,notfor I’mshowing and to referup, going

matterthis to the Professional Conduct Com-
mittee. . . .

Mr. you.Martina: Thank I.....
Judge Lind: .... and whether there’s to begoing charges

brought not,or I’ll leave toup Countythe At-
torney, sir.

Mr. you,Martina: Thank and I should advise the court I in-
tend to bring you to the Judicial Conduct
Committee. I think your actions before this
Bench were quite frankly ignominious.

Judge sir,Lind: All Iright, you infind direct contempt of
court. The ... do yousentence have anything

Isay sentence,to before aimpose sir?
Mr. Martina: I nothinghave more to say to this Court.
Judge Lind: All right, youdo understand that you’re being

infound direct criminal contempt of this
Court, sir?

Mr. Martina: youWhatever say.
Judge All right, sir,Lind: punishmentthe is a fine of five

hundred dollars and fifteen indays the House
Correction,of Bailiff,stand committed. he’s in

your custody.”

courtThe issued a written order that same day which further
that thenoted was caustic,contemnor “belligerent, and contentious
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Mr.to ask Martina to standthe and that “the Court hadfrom outset”
The court further stated thathe the Court.”addressingwhen was

“demeanor, as facial hisexpressions, pos-such histhe contemnor’s
voice, and contu-disrespectfulof was openlythe tone histuring and

macious,” his was a “a conscious and deliberateand that conduct
inthe the of thepresencederide courtattempt to intimidate and

for their scheduled trials.”waitingand witnessesparties
reconsider,24th, the a motion to ancontemnor filedAugustOn

stay, atemporary requestfor and forpartealternative motion ex
relief, inand the Pittsfield Dis-hearingimmediate for other further

the filed a for writday, petitionCourt. that same contemnortrict On
order,habeas with this We the commitmentstayedof Court.corpus

incarceration,dayserved one of andhaving alreadythe contemnor
1990,31, transcriptfor of the ofAugust preparationset an deadline

the hearing.
6, 1990, for writpending petitionwe denied the ofSeptemberOn

a for notice of and contin-filing appeal,set deadline ahabeas corpus,
commitment 12th the con-Septemberthe of the order. Onstayued

a rulingmotion with the district court onrequestingtemnor filed a
reconsideration, to thefiled motion for which Statehis previously

attorney general, Septemberthe office of the onthroughresponded,
Court, remand,inwere filed this aseeking19th. Further pleadings

2, 1990, in-and on we remanded to the district court withOctober
rule the motion for reconsideration. Thatupon pendingstructions to

31st,motion on October this was then filedappealwas denied and on
onNovember An amicus brief has been filed the contemnor’s30th.

(“the Bar”).bybehalf Barthe New AssociationHampshire
(1)The appeal:three on that theargumentscontemnor makes

jurisdiction allegedPittsfield not have over hisDistrict Court did
(2)misconduct; processthat his to fundamental due were vio-rights

(3) fact,lated; did, in jurisdiction,if the court havefinally,and that
violated,his not the does notand due were recordprocess rights

The Bar makes thesupport finding contempt.a of direct criminal
and also that thearguments contempt hearingsame three contends

held and at ajudgehave been before a different later date.should
Bar forth which itmulti-step process suggestsThe also sets a this

contempt proceedings.toadopt governCourt
first,arguments byThe to these that aresponds contending,State

the authoritydistrict court does have to sanction misconduct which
second,in through direct thatpresence contempt;occurs its criminal

third,the contemnor’s conduct did constitute criminal contempt;
the court inproperly employingthat district exercised its discretion
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fourth, court did not become sosummary that the districtcontempt;
in to disqualificationthe as warrant itshearinginvolvedpersonally

fifth,case; so asfrom the and that this matter should be remanded to
the with notice tocontempt proceedings properallow initiation of the

contemnor.
will jurisdiction,We first the issue of then review the pro-address

and, finally,which courtbycedure was utilized the district examine
Infindingthe merits of the of so we will address thecontempt. doing,

various raised by parties.contentions the
court,arguesThe contemnor that courtsthe district and all for

matter, subject jurisdictionthat lack matter over criminal contempt
lightin of the enactment of RSA all common law(abrogating625:6

crimes) and, case, subjectin personalthis lacked both and matter
jurisdiction controversy.because there was no case orpending The

powerscontemnor also that the district court has no of crimi-argues
it jurisdiction,nal because is a court of limitedcontempt relying on

legislature jurisdiction. 9,the for its State v. 105See N.H.Moquin,
12-14, (1963)541, (Kenison, C.J., Duncan, J.,191 A.2d 544-45 and
dissenting). The we overruleurgescontemnor that our prior holding

Ct., 65, 876,in Benton 111 64, (1971),v. Dist. N.H. 274 A.2d 878 that
the district court the sentenceauthority contempt.has to for

RSA 625:6 that orprovides conduct omission constitutes an“[n]o
offense unless it a crime or under oris violation this code another
statute.” The contemnor maintains that this haslanguage abrogated

authoritythe of the courts to ofpowerutilize the criminal contempt.
have, however,We long recognized repeatedlyand reaffirmed the

inherent contempt authoritycriminal vested in New Hampshire
Matthews, 450, (1859)courts of all Seelevels. State v. 37 N.H. 453

(the authority to for is inpunish contempt inherent all courts of law
equityor independent of statutory Towle,State v. 42provisions);

540, (1861)N.H. 544-45 (power magistrate justiceof or of the peace
punish Justices,to for contempt); Opinion 597,the 602,86 N.H.of

(1933)640,A.166 (power646 of contempt is essential attribute of
courts of general jurisdiction); supra 10-11,at 191Moquin, A.2d at

court); Benton, (au­65,543-44 (municipal at 274supra A.2d at 878
thority of district tocourt sentence for contempt as extensive as that

court);of municipal Ct.,JaffreyKersevich v. Dist. 114 790, 791,N.H.
(1974)446,A.2d330 447 district(authority of court to punish for

contempt “is torequired prevent oracts conduct which would ob­
orstruct interfere with the orderly justice”);administration of Town

Nottingham Waters, Inc.,v. 282,Cedar 118 N.H. 385 A.2d 851of
(1978) (authority superior court);of LaFrance,State v. 171,124 N.H.
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(it(1983)340, 344-45 judiciarythat the179-80, 471 necessaryisA.2d
“It powernot aproceedings).control its own istopermittedbe

necessarya incident to the exercisebut islegislature,thegranted by
the system.”in of courtfunctioninginherent thejudicialof power

at It theLaFrance, 179, “duty respon-at 471 A.2d 344. is andsupra
fromjudicialtheprotect processesof to be alert tosibility courts

to vigorouslyand act when confronteddisreputeintobeing brought
to or with thetend obstruct interfere duewith acts or conduct which

11,justice.” at 191Moquin, supraadministration oforderlyand
1933,into that the legislatureat It is also noteimportantA.2d 543.

con­the of courts to forlimiting power punishlegislationproposed
Justices, 601, 166at A. at 646. ThissupratheOpinionSeetempt. of

sep­violate the ofprinciplethat such wouldlegislationcourt advised
646;601-02,Id. 166 A. at see also 17 N.H.B.J.of atpowers.aration

(1975).13, 14

it is that RSAapparentIn of the above-stated language,light
lawanyin abolish the common crime of criminalway625:6 does not
relynot nor does itscontempt, upon, upon, legislativeas it is founded

crime,as a criminalauthority. contemptcharacterizedAlthough
Townnon-statutorybe viewed as a offense. Seeproperlyshould of

285,at A.2d 853 is a commonNottingham, supra (contempt385 at
HampshireMcNamara,offense); Practice,also R. 1 Newlaw see

§ 2. rejectPractice and Procedure We accordinglyCriminal
contemnor’s that we overturn Bentonrequest supra.the

MoquinThe contemnor would have us revisit andsupra,
dissenters,of this ofadopt position limiting powerthe the inherent

general jurisdiction.of We do so.contempt to courts decline to Not
is inonly punish contemptthe to for criminal inherent allpower

courts, courts,in the “be­particular importancebut it is of district
allappearfore it is that more than beforeprobable peoplewhich

Kersevich,In although. . Moquin supra.other courts combined. .”
challenge the district toplaintiffs powerthe therein did not court’s

contempt,for criminal this court noted that such au­punish direct
acts conduct ob­or which wouldthority necessary preventis “to

. . .”orderly justice.struct or interfere with the administration of
Kersevich, 791,114 N.H. at A.2d 447. This not de­power330 at is

su­pendent legislative authority, Opinionsee the Justicesupon of
clearlyand is in the court.pra, vested district

In seventeen thatyears passedthe have since Kersevich was
decided, courts,thatreadilyit is district like the courtapparent the
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of cases. To finditself, increasinga numbersteadilysystem process
forto criminalpossess authority punishdo notthat district courts

1859,to butonly dating backcontempt ignore precedentwould not
justiceto ishands of those entrusted ensure thateffectively tie the

Here,efficiently. the Pittsfield Districtfairlyboth andadministered
The con-alleged contemptuousinvoked thisproperly power.Court

court, aregulartook in court atplace open during proceedings,duct
judicial It natural out-hearing on a of was aquestion procedure.

of concern to the court.properlyof State v. Sestito and wasgrowth
jurisdiction subjectaffirm court had over the matter ofWe that the

Thepersonand over the of the contemnor. conclusioninquirythe
over flows fromjurisdiction contemptthat there was the proceedings

finding.this
inprocedure byWe next address the utilized the district court

its his funda-making finding. arguesThe contemnor thatcontempt
first, fifth, sixth,process, bymental to due as therights protected

Constitution,to Stateseighthand amendments the United were vio-
Thebylated the Pittsfield District Court. contemnor does not ex-

in violated,the which rightmanner each enumerated wasplain
although he forth a of arguments.does set number heSpecifically,
contends that his dueprocedural process rights were violated be-

himthe district did not ofcause court inform his alleged contemp-
conduct, did it hearingtuous nor hold a on the record. The

contemnor also contends that hearingthe court’s failure to hold a on
his apost-contempt motions constituted fundamental ofdenial due

The Bar makes theprocess. essentially same arguments: namely,
that the offindingcourt’s criminalsummary contempt and its impo-

I,sition of a sentence violated articles 15part and 35 of the New
Hampshire Constitution and the fourteenth amendment to the Fed-
eral It suggestsConstitution. that further notice to the contemnor

e.,beshould i.required; notice that the fairgives contemnor warning
that he is into theventuring contempt.area of The State contends

the summarythat use of contempt wasprocedure proper and that a
warning instance,fair was innecessarynot this but that theagrees

contemnor did not receive proper oral notification of the andcharges
deprivationconcedes that this did not constitute harmless error.

will firstWe address the ofpropriety the use of summary
contempt by the court.procedure district The contemnor does not

to raise issue butappear this does fun­specifically, contend that his
damental due process rights were violated because he did not receive
notice of contemptuoushis behavior. Italleged is not readily appar-
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summary contemptofthe usechallengesargumentthisent whether
suggestedThe Bar hascharges.notice ofrather, of oralor, the lack

sanction.is ancontempt inappropriatewarning,without fairthat
that:we establishedNottinghamIn Town of

only whenshould be usedcontempt powersummary“The
of the court ispresencein theconductthe contemnor’s
of the court ororderly procedurethethreateningopenly

The behaviorauthority. contemptuousitsdefyingpublicly
immediately the ad-imperilsa threat thatmust constitute

justice.”ofministration
omitted).(citation This holding285-86, A.2d at 854at 385118 N.H.

Superiorofadoptionto theled, suggestion,court’sat theeventually
is to95(a). summary procedure dispenseeffect ofTheRuleCourt

sucha criminalinstituting proceedingofrequisiteswith the formal
ain “all that with con-goesnecessary engagetolongerthat it is no

v.285, (citingat 854 Sacherat 385 A.2dtrial.” Id.ventional court
(1952)). contemptthat criminalStates, 1 The fact343 U.S.United

with the court’sinterferencea of the defendant’s“occurs as result
3,425,114 322 A.2d atDuval, N.H. atDuval v.or dignityt,]”process

summary procedureto utilizecourt’s decisionthat the trialdictates
of discretion is shown. Seeunless an abusenot be overturnedshould

309, (1975);Wilson, Gustafson,421 319 In rev. U.S.StatesUnited
1981).(9th1017, 1022 Cir.650 F.2d

the court’scase, supportsa of the recordreviewpresentIn the
23,AugustIn its order ofsummary procedure.utilizetodecision

that:1990, the court found

in the of the court waspresenceconduct“[Contemnor’s]
pub-the of the court andthreatening procedurestoopenly
wasauthority... that his behaviorlicly [such]its[defiant of]

to intimidate and derideattemptand deliberatea conscious
wait-in of the and witnessespartiescourt the presencethe

constancy degreeThe and oftheir trials.ing for scheduled
the adminis-imperiledconductcontemptuous[coiitemnor’s]

justice.”tration of

conjunctionin with the of thetranscriptfinding,This when read
23, 1990, the court’s decision toamply supportshearing Augustof

con-not be overlooked that theIt shouldsummary procedure.utilize
court, attorney,an familiarexperiencedofficer of thetemnor is an

and the effect that breacheswith of court decorumrequirementsthe
justice.of fair warningadministration Noof decorum have on the

in this case.requiredwas
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We next turn our attention to the issue of notice. As previ­
stated,ously notice,the contemnor that he did notargues receive

to the of that the courtprior finding contempt, considered his behav­
contemptuous,ior and that a was not held. In orderhearing to utilize

summary procedure,

“the court must the contemnor oral notice ofgive the con-
duct observed to constitutethought contempt. The contem-

givennor must be an to in Ifopportunity speak his defense.
the contemnor is found the courtguilty, may then pronounce
sentence. The court prepare, sign,must and enter on the
record an order of contempt, reciting the facts the court ob-
served and which risegave to the contempt.”

286,Town Nottingham, 118 N.H. at 385 A.2d at 854 State v.(citingof
866, (1977)).117Linsky, N.H. 379 A.2d case,813 In presentthe it is

apparent that the district court failed to comply with the oral notice
inrequirement that it did not provide the contemnor with notice of

and, therefore,the acharges meaningful inopportunity speakto his
himdefense before finding guilty of criminal But see Mat-contempt.

Daniels, (N.J.) (fact416,ter 570 A.2d 426 that defendant wasof
infound contempt beingbefore given opportunity to didspeak not

heard,abridge to beright because he was the togiven opportunity
himself), denied, (1990).defend cert. 111 S. Ct. 371 The record re­

flects that the court found the contemnor ofguilty direct criminal
contempt, without thearticulating basis for its finding, and then

ifasked the contemnor had toanything say before sentence was pro­
nounced. It is therefore arguable that the maycontemnor have sur­
mised that the contempt wasfinding solelybased upon his use of the
word “ignominious”, thealthough record reflects that the finding

premisedwas upon his entire ofcourse conduct throughout the hear­
Ifing. proper notice had providedbeen aand meaningful oppor­

totunity afforded,be heard the outcome wellmight have been
different. The of“right allocution . . . must be inprovided sum­[]
mary criminal contempt” cases since “formal charges, right to coun­
sel, and other procedural matters [are] not... applicable because of
the ofimmediacy the conduct and the need for prompt action by the
judge before whom the contempt occurred.” Town Nottingham,of

286,atsupra 385 A.2d at 854-55 42(a)).(citing Fed. R. Crim. P.
In oflight the fact that the record does not contain an informed

response contemnor,of the we are unable to determine whether the
facts of this case are sufficient to support a finding of direct criminal
contempt. Nor will we speculate on the charges that may be formu-
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moreus can be noThe issue beforebefore us.the recordlated from
contemptwith theto continuecause existsprobablewhetherthan
basis foranyof reasonablerecord be berefttheShouldproceedings.

halt, supportsthe recordcall a butwe wouldfinding contempt,ofa
continuing.

direct criminalthe elements ofprovetorequiredThe State is
866, 872,117 N.H. 379Linsky,a doubt.beyond reasonablecontempt

(1977).813, 817A.2d
of a. . occurs as a resultaction .contempt“A criminal

or dignity.with the court’s processinterferencedefendant’s
or publicas a criminalis characterizedThis interference

puni-isimprisonmentof a fine orthewrong, impositionand
rather than remedial.”tive

(citations(1974)1,425,422, 322 A.2d 3Duval, 114 N.H.Duval v.
omitted).

assertion,reflects, the contemnor’scontrary toHere, recordthe
his use of thesolely forcontemptfor criminalwas not citedthat he

conduct.view of the court’sin hisexpressing“ignominious”word
cited, rather, throughout thefor his behaviorwasThe contemnor

courtroom, in the ofpresencein thetook placeHis conducthearing.
in The con-litigation.involved otherand individualscourt personnel

hearingfrom the until he washis absenceexplainrefused totemnor
him.being againstwas leveledcomplaintwhat orchargeofapprised

forum,the fairness of the andFarther, regardinghe made comments
client was ridiculous. The recordthe hischarge againstthatstated

court theinterrupted duringtherepeatedlythat healso reflects
afacts, support findingwouldunexplained,otherwiseThesehearing.

did, fact, processin with the court’s“[interfere]the contemnorthat
Duval, 425, A.2d at 3.at 322supradignity.”or

that because the court becamearguesalsoThe contemnor
and viewed itself asexchange,in their verbalinvolvedpersonally

attacked, judiciala se rule ofper disqualificationbeing personally
thereof, he directs our attention toInapplied. supportbeshould

739,see, Aubert, N.H. 393 A.2dState, v. 118 567e.g., Stateboth
(1974).law, v. 418 488(1978), Taylor Hayes,see U.S.and federal case

inI, partprovides pertinentof the State ConstitutionPart article 35
by impar­tried asevery judgescitizen to berightthat is the of“[i]t

In v. 123 N.H.Fennelly,will admit.” Statehumanityas the lot oftial
(1983), we that378, explainedA.2d 1090461

due to the ofdisqualification probabilityse rule ofper“[a]
in-has pecuniaryfact]when the trierapplies [ofunfairness
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outcome,in when the trier has becomefact]terests the [of
him,in from a partyembroiled criticism beforepersonally

in at prioror when he has heard evidence secret a proceed-
or he is to aing, party.”when related

(1983)384, 461 atId. at A.2d 1097 Plaistow Bank &(quoting Trust
(1981)).Webster, 754, 1332,751,121 N.H. 433 InCo. v. A.2d 1334 this

case, the is thequestion whether court became “personally em-
inbroiled criticism” from the contemnor. The test “[t]hereis that

bias, bias,must exist or such likelihood of an appearanceor of bias
that the is unable to thejudge hold balance between thevindicating

of interestsinterests the court and the of the accused.” 117Linsky,
882, Annotation,at 379 A.2d at See generally,N.H. 823-24. Disqual-

inJudge ProceedingsState to Punish Contempt Againstification of
Presence,in HisInvolving Openor Court and in Actual 37Himself

(1985). Here,4th theA.L.R. 1004 record does not reflect a factual
scenario which that the court besuggests should recused. The hear-

in this case lasteding approximately fifteen minutes. There is no
inindication that the court acted or becameanger personally em-

in rather,broiled the theexchange parties;between this situation
due to attemptarose the contemnor’s to whatexplain he believed to

absence,valid generalbe reasons for his which the court refused to
accept.

discussed,As previously the supportsrecord the conclusion
that there was cause that a ofprobable direct criminalfinding con­

made; therefore,couldtempt be we vacate the contempt finding of
23, 1990,August and remand this matter to the indistrict court or­

ader that new hearing consistent with procedurethe set forth in
Town Nottingham may be noticed and Itheld. is notthus neces­of

tosary address the contemnor’s argument that his processdue
rights were violated because the district didcourt not ahold hearing
on his motion for andreconsideration other were pend­motions that

at thating time.
The contemnor also raised one further inargument his brief that

not inwas raised his notice of appeal: that the court’snamely, failure
actuallyto issue the August 23,1990,order of constitutes reversible

Sup.error. We will therefore not address this contention. R.Ct.
16(3)(b).

Vacated and remanded.

All concurred.


