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Strafford
No. 90-223

HampshireThe ofState New

v.

Philip PatchE.

11, 1991December

(JaniceArnold,John P. attorney general Rundles,K. assistant
attorney on briefgeneral, orally),the and for the State.

Abbott, Jr., defender,W. Kirk Concord,assistant appellate of by
orally,brief and for the defendant.

Thayer, J. The defendant was convicted of felonious sexual as-
sault, 632-A:3,RSA following a injury Superior (Nadeau,trial Court
J.). issues,On heappeal raises several only ofone which we need

namely,consider: whether the indictment onecharging count felo-of
nious sexual assault was unconstitutionally induplicitous that it al-
leged a “course of conduct involving several ofincidents

aintentionally touching” over period.six-month We reverse re-and
mand.
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him with onethe indictment chargingthatarguesThe defendant
unconstitutionallyis duplicitous.assaultfelonious sexualcount of

states, in that:part,The indictment

dayMAY and FIRST ofdayFIRST of thethe“between
DID,in . . . PUR-[the defendant][1988]NOVEMBER

AWITHIN SEXUAL CONTACTPOSELY ENGAGE
HIS LEGALTHAN SPOUSE WHOPERSON OTHER

(13) AGE,YEARS INOFTHIRTEENWAS UNDER
DID AENGAGE INTHE PHILIP PATCHTHAT SAID

INVOLVING SEVERALCONDUCT INCI-OFCOURSE
INTENTIONALLY TOUCHING ANDDENTS OF

A MALETHE PENIS OF JUVENILEFONDLING
23,1975, ALLBIRTH ISDATE OF NOVEMBERWHOSE

DONE FOR GRATI-BEING SEXUALSAID ACTSOF
OR AROUSAL.”FICATION

indictment,the thatquash arguinga motion toThe defendant filed
an undifferentiated six-allegation “duringofthe “course conduct”

itthe deficient a “non-makes indictment because isperiod”month
held,A was and the washearing motionspecific general indictment.”

the has failed toargues preserveThe that defendantdenied. State
notthe of for review because he didappellateissue duplicitousness

However, apparenttrial court. it is fromargumentmake this to the
the the issue nowhearing ap-on the motion to that raised onquash

upon. Althoughwas the court and was ruled the defend-peal before
objectant use he did to the“duplicitous,” languagedid not the term

in inci-“a course of conduct severalalleging involvingthe indictment
indents,” jurythat “if the thatrepliedand the trial court findspart

1stany Mayincident occurred between the 1st of and the of Novem-
ber, him .to convict . . .”that’s sufficient

itAn when or moreduplicitous chargesindictment is two
643, 646,in v. N.H. 496Wright,count. See State 126offenses one

262,702, (1985); 610, 623,Wong,v. 125 N.H. 486 A.2dA.2d 703 State
632-A:l,(1984). bysexual as RSA IV270 Each act of contact defined

assault when sucha offense of felonious sexualseparateconstitutes
See 632-­with thirteen of RSAyears age.contact is a less thanperson

not anA:3, of offense ischargedIII. the exact date theAlthough
Boire, 622, 624, 474 A.2dcrime, v. 124 N.H.the see Stateelement of

568, (1984), to ensurespecific enoughbe569 the indictment must
defendant, and thejeopardy,doubleagainstto the assurancenotice

Keindl,v. 509jury Peopleof an unanimous Seereliability verdict.
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(Ct. 1986).577, Moreover,793, 580790, App.502 N.E.2dN.Y.S. 2d
his determinejury peers guiltto have a ofis entitledthe defendant

incident, inci-rather than a series ofspecificon aor innocence based
Id.dents.

in-involvingconduct several incidents ofa “course ofBy alleging
at issue moreencompassedthe indictmenttentionally touching,”

623,125 N.H. at 486 A.2d at 270.Wong,See State v.than one offense.
ithearingat the on the motion to quash,indicatedprosecutionAs the

indictments, a inci-alleging specificeachseveralbroughtcould have
what thedent, exactlythem for trial. That is Stateand consolidated

of more than one incident was admittedto do. Evidencerequiredis
juryas to which incident the was toanywithout indicationat trial

Thus, it thatpossiblein is not all of theupon determining guilt.focus
they unanimouslythe same act when votedconsideringwerejurors

793,Keindl,v. 509 N.Y.S. 2d at 502 N.E.2d atto convict. See People
580.

inerred denyingWe hold that the trial court the defendant’s
our on this disposi­motion to Because determination issue isquash.

case, ofof the we do not consider the defendant’s other claimstive
error.

Reversed and remanded.

All concurred.
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