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(Ct. 1986).577, Moreover,793, 580790, App.502 N.E.2dN.Y.S. 2d
his determinejury peers guiltto have a ofis entitledthe defendant

incident, inci-rather than a series ofspecificon aor innocence based
Id.dents.

in-involvingconduct several incidents ofa “course ofBy alleging
at issue moreencompassedthe indictmenttentionally touching,”

623,125 N.H. at 486 A.2d at 270.Wong,See State v.than one offense.
ithearingat the on the motion to quash,indicatedprosecutionAs the

indictments, a inci-alleging specificeachseveralbroughtcould have
what thedent, exactlythem for trial. That is Stateand consolidated

of more than one incident was admittedto do. Evidencerequiredis
juryas to which incident the was toanywithout indicationat trial

Thus, it thatpossiblein is not all of theupon determining guilt.focus
they unanimouslythe same act when votedconsideringwerejurors

793,Keindl,v. 509 N.Y.S. 2d at 502 N.E.2d atto convict. See People
580.

inerred denyingWe hold that the trial court the defendant’s
our on this disposi­motion to Because determination issue isquash.

case, ofof the we do not consider the defendant’s other claimstive
error.

Reversed and remanded.

All concurred.

Sullivan
No. 90-238

Hazel Gibson

v.

Johnnie LaClair

11,December 1991



130

(VanessaP.C.,Witkus & Weidman of M.Newport Wilson on the
brief orally), plaintiff.and for the

(BruceBuckley and of A.Zopf, Claremont Cardello on the brief
and fororally), the defendant.

BATCHELDER, J. This is an from theappeal Superior Court’s
J.)(Barry, decision a writ of ingranting possession favor of the

plaintiff one-dayafter a trial by the court. The underlying eviction
action bywas initiated the underplaintiff RSA inchapter 540 the
Claremont District Court and removed to the superior court when
the defendant entered a of title. Forplea follow,the reasons that we
reverse and remand this case to the courtsuperior for pro-further
ceedings.

1978,In Gibson,the winter of Hazel pursuant to a power of attor-
mother,ney hergiven by Ruth R. Berg, approached the defendant to

determine whether he inwould be interested overtaking certain



131

proposedof theunderstandingin The defendant’sUnity.property
Iand she told meupfix the place“[I would]was thatarrangement

about it.”lease, worryI have towould nevera lifetimewould have
discussion, consisted of a smallpropertythethisAt the time of

deterioratinga two-hundred-which was locatedonof landparcel
barn, had firma which stoodfarmhouse andCod-typeCapeyear-old

plaintiffwinters. The and thenorthernmanyone tooperhapsagainst
1978, writingto theirreducingin March ofa leasesigneddefendant

that the defend-providedto the Itrespect property.withintentions
life begin-“for the term of his naturalhave the premiseswas toant

1978,” all1, “paywas to as rentobligatedthat heJanuaryonning
such taxes.” Thetaxes,” paythat he “shall promptlyandreal estate

and topremisesto insure therequiredwas furtherdefendant

inin and and saferepair goodthoroughand maintain“put
condition, on the leasedall andbuildings improvements

in-bothandequipment appurtenances,and theirproperty,
non-structural,outside, extraordi-structural orside and

however, necessity desirabilitythe or fornary ordinary,and
occur, wear,bywhether or not necessitatedrepairs may

obsolescence, defects,tear, or latent or otherwise.”

that,the effect if inprovision anylease contained a to defaultThe
failure to other continuedpayment perform any agreementrent or

automatically terminate.sixty days,for the lease would
Burns,of Robert thatThe observation the bestoft-paraphrased

go astray, given bylaid schemes of mice and men often is witness the
subsequently transpired. Byevents which the time the notice to quit

1988,25, died,in on Mrs.August Bergwas issued this case had the
the two-hundred-year-oldbarn had and house had burnedcollapsed,

$16,000ahaving byflat to the been home.ground, replaced mobile
The defendant not deliver the in theup premisesdid week’s time

8, 1988,in the notice to On thequit. Septemberallotted Claremont
a writ.District Court issued landlord and tenant The defendant re-

dismiss, inclaimingwith a motion to a life estate thesponded prem-
ises, in transferresulting implicita to the court on the claimsuperior
of title. See RSA 540:17. The later amended her toplaintiff pleadings

a of obligation payinclude claim for breach the to insurance pre-
miums.

trial, court ruledAfter the that the defendant had breached the
because, 1980,of the lease inbeginning frequentlyterms he was late

in of taxes and hadpremiumshis insurance and failed topayment
satisfy obligation premises:his to maintain the on thebuildings



132

thenamely, plaintiffthe barn. The court ruled that was entitled to
of the and ordered that a writ ofpossession premises possession is-

sue.
reconsideration,the denial of his motion forFollowing the defend-

(1)He that:present appeal. argues plaintiff’sant filed the the notice
defective, it himprovideto was because did not with sufficientquit

him right bynotice or inform of his to avoid eviction paymentthe of
deprived subjectand that this the court of mat-arrearages, superior

whojurisdictionter to decide the issue of is entitled to ofpossession
(2)the the had nopremises; plaintiff possessory interest entitling

540;an proceeding chapterher to institute eviction under RSA and
(3) there was insufficient evidence to show that the defendant had

life tenancy by breachingterminated his the terms of the lease.

The defendant’s first is without merit inargument pro­this
claim of lack jurisdictionbecause the of based RSAceeding upon

540:3, rent,relates to the issue of of andnonpayment this claimIY
was at argument. Secondly, plaintiffwaived the was entitled to insti­

antute eviction action under RSA 540. Thechapter provisions of
be in a inchapter mayRSA 540 invoked case which a landlord and

Nute,relationship Stockbridge 271,tenant exists. v. 20 N.H. 273
(1850) 209, 540).R.S. a to(citing chapter predecessor RSA chapter
The theplaintiff clearlyand defendant had such a whichrelationship,

governed by that,was the terms of the lease which provided upon the
terms,to withcomplydefendant’s failure its his life wouldtenancy

terminate, and the couldplaintiff repossess premises.the Because
allegedly lease,the defendant breached the conditions of the which

breach entitled the toplaintiff repossess the thepremises, plaintiff
had a sufficient interest to anpossessory bring action pursuant to
RSA 540:12.

With regard questionto the of whether there was sufficient
lease,evidence to show that the defendant breached the terms of the

we note that oralduring argument, the plaintiff conceded that the
only violation of the lease for which the defendant could have been
found liable at the time the notice quitto was served was his alleged

to In concession,failure maintain the barn. of thislight the trial
findingscourt’s that the defendant failed to pay taxes and insurance

on the in apremises timely manner cannot serve as grounds for rul­
thating the lease was terminated.

inlong jurisdictionIt has been the law this that a life tenant
is to use inrequired ordinary care whichkeeping buildings are a part
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decay, required expendis not to ex-goingof the estate from to but
Edmonds, 517, (1852);24sums. Wilson v. N.H. 545traordinary See

(1898).Millikin, 501, 502, 401,v. 69 N.H. 45 A. 401see also Burke
however,The lease contains the de-agreement, language requiring

in“extraordinary”fendant to use care the leasedmaintaining prop-
erty.

in jurisdictionAs the seminal landlord-tenant case this
teaches, inpolicy considerations are important construing residen­

(1971).Burns, 87,tial leases. v. 111 N.H.Kline 276 A.2d 248 Even in
context, however,the commercial a lease which binds the lessee “to

kind,at all anymake his own of whetherexpense repairs ordinary or
extraordinary” does not the lessee to arequire repair thatbuilding
has become unusable for its purpose, and which has “inherent struc­
tural vices.” 794, 807,Fazzio v. Riverside Realty Company, 232 La.

(1957).315,95 So. 2d 320

Moreover, in lease,construing any the age, Codman v. Hyg­
195, 198,Food Products 295Corp., 759,Mass. 3 N.E.2d 760rade

(1936), condition, 332,and Lyons Beasley, 333, 159v. 262 Mass. N.E.
(1928) (lessee918, 918 held not liable when inbuilding “dilapidated

snow),and ruinous condition” collapsed due to heavy of the leased
premises must be taken into account.

A review of the court’s order and the onrulings plaintiff’sthe
requests for offindings fact and ofrulings law reveals that the trial
court addressed the issue of maintenance and repair only in con­
elusory terms. Whether repairsthe which would have been required
to prevent the barn’s collapse were within the contemplation of the
parties when the lease was executed is not ascertainable from the
record before us and is a necessary ingredient to determining
whether the lease was breached. Because a lease is a contract whose
terms must be interpreted law,according to contract Turcotte v.
Griffin, 292, 294,120 668, (1980),N.H. 415 A.2d 669 the resolution of
any question theregarding of themeaning lease is a question which
is for the trial court instance,to decide in the first and is essential
before this court can determine on appeal whether the evidence in­
troduced at trial was sufficient to show that the defendant breached

remand,the lease. On the trier of fact must determine the narrow
issue of the nature and extent of the defendant’s obligation to main­
tain and repair the leased asproperty, contemplated by the inparties
their agreement,lease whether,and if performed, such maintenance
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the barn from col-to savebeen sufficientwould haverepairsand
that the de-rulingtrial court’sreverse theweAccordingly,lapse.

and remand thisbefore uson the recordthe leasebreachedfendant
withconsistentproceedingsfurthercourt forsuperiorthecase to

opinion.this

and remanded.Reversed

All concurred.
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