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the barn from col-to savebeen sufficientwould haverepairsand
that the de-rulingtrial court’sreverse theweAccordingly,lapse.

and remand thisbefore uson the recordthe leasebreachedfendant
withconsistentproceedingsfurthercourt forsuperiorthecase to

opinion.this

and remanded.Reversed

All concurred.
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(SusanArnold,P.John attorney general Morrell,G. assistant at-
torney general, on the brief orally),and for the State.

E.James Duggan, defender,chief appellate Concord,of briefby
and orally, for the defendant.

JOHNSON, J. The defendant was charged with the felony of pos-
session of cocaine and the misdemeanor of possession marijuana.of

318-B:2, trial,RSA :26. Prior to the defendant moved to suppress the
of drugs vehicle,evidence seized from his and the Superior Court
J.)(Dickson, denied the motion. The defendant was then found guilty

on charges,both based anupon agreed facts,statement of and the
J.)(Nadeau,Trial Court imposed suspended cases,sentences in both
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thehis convictions onappealsThe defendantfines, and probation.
the vehi­(1) cause to searchprobablelackedpolicethat thegrounds

indictment,(2) daysreturned eighty-threecle, that the cocaineand
to State v.arrest, pursuantdismissedhave beenhis shouldafter

(1980). was no454, 417 We hold that thereA.2d 7120 N.H.Hastings,
vehicle, con­and therefore reverse thethecause to searchprobable

in accordance with the rulefailure to indictAs to the State’sviction.
wasmotion to dismissthat the defendant’sHastings, we holdof

denied.properly
a.m., Dover9, 1989, policeat about 1:00Saturday, SeptemberOn

when he noticed two menwas on foot patrolThomas Stinglenofficer
didStinglenin a lot. Officerparked parkingin truckpick-upasitting

justhad arrivedtheyto indicatedoing anythingthe menobservenot
in-“justvehicle toto theapproachhe decidedleaving,were soor

Stinglen ap-were there.” As Officerthey sittingwhyas toquire
himlook at andvehicle, passengerhe thethe observedproached

driver, move forward “asquicklythe and thentowardthen back
upin went to thehurry.” Stinglena Officermoving somethingthough
in aoccupants gen-truck and thequestionedside of thepassenger’s

there, Officer noticed thatstanding Stinglenhe wasway.eral While
nervous. He also noticed that thebecame somewhatthe passenger

Stinglenin his left hand. Officer testified:somethinghadpassenger
fist, somethingclenched in a and there washad his hand“He

and the Iforefingers.out between the thumbstickingwhite
was,it and he moved his hand downquicklyhim whatasked

second,for a and hethe seat. It was therebyto his left side
‘Oh,said, nothing.’”andbrought upit back

and thento out of the vehiclepassenger gettold theStinglen
on the seatupand found a rolled billleaned into the vehicle $10

Stinglenhad his hand. then lookedplacedwhere the passenger
that hadpowderyand noticed a white substancearound the truck

floor, He themostly on the driver’s side. orderedon thespilled
Dodier, to out of the truck. then con-driver, get StinglenRobert

men, drinkingand found a three-inch strawa search of bothducted
truck, and found aproceededHe then to search theon one of them.
and a box of mari-powderbindle of white on the driver’s sidesmall

juana on the dashboard.
we consider the defendant’s that the officerInitially, argument

Thecause to conduct a limited search forprobable weapons.lacked
the torightdefendant does not contest that the officer hadpolice

the car and him and the The trial courtquestion passenger.approach
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Ross,v.RSA United States 456relied on 644:6 and U.S.improperly
(1982), suppressfor its not to the evidence.798 decision

trial onbegin analysisWe our with the court’s reliance Ross
notupholding authoritythe search of the vehicle. Ross is forfor

in this case. In thevalidating the search conducted Ross issue was
a search that been stopped bywhether warrantless of a vehicle had

who had cause to believe the vehicle containedpolice, probable con­
traband, could to closed found within theextend containers vehicle.

However,a in this the policeSuch search was casepermitted. lacked
contraband,cause to believe that the vehicle contained andprobable

the search was impermissible.
644:6 not provide justificationRSA does a for the officer’s initial
of inpassenger compartment. partsearch the RSA 644:6 states:
A if“I. aperson knowingly appearscommits violation he at

time,place,a or at a under circumstances that warrant
safety personsalarm the or in theproperty vicinity.for of

which mayCircumstances considered inbe determining
include,whether such isalarm warranted but are not lim-

to,ited actor .when the . .
(b) Manifestly anyendeavors to conceal himself object.”or

added.)(Emphasis
Here, one of inthe circumstances to be considered determining

alarm“whether is warranted” presentwas because of pas-the
in insenger’s gesture objectfurtive the handplacing his beside the

However, notseat. we do find this gesturethat furtive alone war-
alarm “for the safetyranted of orpersons property.” There was no

indication that the mentwo to commit aintended crime which threat-
public norsafety, anyened was theythere indication intended to

evidence,the truck.leave Without further corroborating the officer
was unreasonable in that the twoconcluding men threatened public
safety.

Furthermore, Officer Stinglen failed to comply with para­
644:6,II of RSAgraph which provides:

“Prior to arrestany section,under this unless flight or other
circumstances make it aimpossible, law enforcement official
shall afford the actor the opportunity to dispel any alarm
which would warranted,otherwise be by requesting him to
identify and givehimself an account for his presence and
conduct. to oneself,Failure identify or account for absent

circumstances,other however, shall not groundsbe for ar-
rest.”
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to dis-opportunitythe defendant thenot affordStinglen didOfficer
identity pres-to the andgodid notquestioningHis ofalarm. linepel

identitythe ofmen, was directed towardof two but insteadence the
Stinglenthe seat. Officerbytheobject passenger placedthe

toopportunitythebefore he the defendantgavethe trucksearched
644:6,RSA II.byhimself as requiredacquit

had a reasonableStinglenOfficerThe State contends that
onor had a basedpassenger weapon,histhat the defendantbelief

circumstances, hence could searchproperlyof andtotalitythe the
themay pas­A officer conduct a limited search ofpolicevehicle.the

detectinga of apurposeof vehicle for thecompartmentsenger
ona basedpossesses suspicionif the officer reasonableweapon,

the offi­reasonablyfacts which ... warrantand articulable“specific
mayin the is and thesuspect dangerous suspectbelievingcer that

Long, 463 U.S.weapons.” Michiganof v.immediate controlgain
(1968)).(1983)1032, Ohio, 1, 21v. 392 U.S.(quoting Terry1049

Here, on furtive and thepassenger’s gesture,the relies theState
white out between thesomething stickingofofficer’s observation

as the basis for the officer’s artic-forefinger,thumb andpassenger’s
no eitherpriorThe officer had information thatsuspicion.ulable

a nodid see and had informationweaponman was armed. He not
armed Allmight be about to commit an offense.passengersthat the

out the and“something stickingsaw was white” between thumbhe
testified, “Ithe The officer didn’t know whatofforefinger passenger.

was, or or whatever.” Inter-weaponit some of contrabandtype
individ-searchingthe searched the vehicle theestingly, officer before

officer, ifthe he was indeed concerneduals. is inconceivable thatIt
would not have friskedpossessing weapons,about the individuals’

Moreover,then the vehicle. thethe individuals first and searched size
Stinglen, strongto Officer is a indicationobject, byof the as testified

a weapon.the was not find thatobject by passengerthat the held We
facts that would have war-lacked and articulablespecificthe officer

dangerousbelief that the men were orranted a reasonable had
weapons.

Constitution,this case under Newopt HampshireWe to decide the
only as The facts of the instant caseusing guidance.federal cases

policeto in the saw aLong supra,should be contrasted those where
officer, situation,the The inknife in view on floor. thatplain police

certainly about State us tosafety. urgescould be concerned his The
(7thNash, Cir.), denied,v. 876 F.2d 1359follow United States cert.

(1989). In1148 case the officer110 S. Ct. that observed a furtive
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Thegesture police pulled upas the car behind the defendant. court
stated, “A of this furtive was thatinterpretation gesturereasonable

was thushiding gun, giving [thethe defendant a cause to beofficer]
added.) addition,Inhis the de-safety.” (Emphasisconcerned about

fendant a tucked under his and stretched out over thejacket laphad
to an injacket appearedfloor of the front seat. The be areacovering
when “fur-which the defendant had hidden he made thesomething

facts,intive The court Nash that thesegesture.” observed two the
and ofgesture position jacket,furtive the the warranted the officer’s

Nash,necessary safety.”belief “that a search was for suprahis at
1361.

which,In this case the officer lacked specific and articulable facts
facts,taken with the fromtogether rational inferences those would

reasonably warrant the officer’s that the andbelieving defendant his
dangerous, theywere even thatpassenger possessedor contraband.

Hence, cases,Inthe search of the vehicle was improper. several a
furtive has been factorgesture the that the in favor oftipped balance
the State when withcombined other observations. In State v.

165, (1987),Maguire, 129 N.H. A.2d an523 120 officer thesaw de-
fendant aholding plastic vial and then jamobserved the defendant
the vial his pockets.into The anobservation of item that could be
contraband, combined with gesture, gavethe furtive probablerise to

incause. 370,Likewise State v. Ruffing, 127 N.H. 499 A.2d 1351
(1985), the observedpolice the defendant attempting to hand-grind
rolled intocigarettes carpet,the and the court upheld the subse-
quent search of the Inapartment. cases,both of these the furtive
gesture corroborated the suspicionofficer’s initial on hisbased ob-

conduct,servation. Without the furtive there would have been no
for aprobable cause search.

Likewise, Ball, 226,in State v. 124 (1983),N.H. 471 A.2d 347 we
held that mere observation of a cigarettehand-rolled notdid estab­
lish probable cause unless there were facts,additional corroborating
such as “that the defendant made a ingesturefurtive an attempt to

Ball, 236, 471conceal the cigarette----” supra at InA.2d at 353. this
case, we are confronted with facts which oppositeare to those found

Here,in Ball. there was a furtive gesture, but no initial observation
of any objectrecognizable that gave rise a suspicionto of contra­
band. As above,we discussed the officer’s observation objectof the
held between the passenger’s fingers was enoughnot definite to per­
mit the conclusion that it awas weapon, nor was the objectsize of the
consistent with the conclusion that it weapon.was a
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in v. Superiorare similar to those Gallikfacts of this caseThe
(Cal. 1971). In particular,P.2d 573County, 489Santa ClaraCourt of

inin identicalpracticallyeach case istestimonythe officer’spolice
case, sitting in a carthe saw the defendantIn that officersubstance.

officer saw the defendantapproached,As he theillegally.parked
of the carthe defendant outright.the He then orderedbend down to

thepoint,At thatfinding nothing.him for weapons,and downpatted
marijuana. The offi-the seat and foundunder frontofficer searched

object] guncould have been ahiddenfurtivelycer that “[thetestified
Id. at Theother of contraband.” 574.typehave been someor could

justifiedthe was as athat searchrejected argumentthe State’scourt
weapons.search forprecautionary

in an traffic viola-ordinaryofficeras the questioning“‘Just
in theexpect to find contrabandreasonablycase cannottion

vehicle, reasonably expecthe cannot toso alsooffender’s
routinelyallow to search forpolicefind To theweapons.

likewise anin all such instances would constituteweapons
and unreasonable intrusion into the ofprivacyintolerable

byvast citizens who travel auto-majority peaceablethe of
weapons,It follows that a warrantless search formobile.

contraband, inbe predicatedlike a for must trafficsearch
on facts thegivingcases or circumstancesspecificviolation

to believe that such aregrounds weaponsreasonableofficer
in has stopped.’”the vehicle hepresent

v. Yolo P.2dCounty,Id. Court 478(quoting People Superiorat 577 of
(1970)). a search of notrequisite grounds449 The for the vehicle are

Gallik,furtive at 577.by gesture. suprafurnished a mere

Stinglen conducted the search of the pas­We find that Officer
satisfy curiositythe truck his thesenger compartment of to about

to test his dual theories about what itobject, mightnature of the and
what,to ifby curiosityA a ascertain“prompted generalbe. search

manifestlywithin the defendant’s vehicle isanything, explora­was
nature, spiritand both the letter and the of thetory in violates

478People Superior County,v. Court YoloFourth Amendment.” of
(1968)).Cruz, 264 Cal. 2d 437People App.P.2d 465 v.(quotingat

search, anon a furtive inconclu­Stinglen’s gesturebased andOfficer
nature,observation, in and a viola­manifestlywas exploratorysive

I, Hampshirearticle 19 of New Constitution.parttion of the
objectthat sayFor the same reasons the officer could not that the

weapon, he not it was orsay drug paraphernaliawas a could that
objecteither. did well distin-enoughcontraband He not see the to
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vastly things. Althoughdifferent the size of thebetween twoguish
itwith conclusion that was contra-object was more consistent the

band, Instead,not draw that conclusion. hethe officer did enter-
that “some ofmight typethe notion it be contraband ortained

whatever,” object maywhich thatweapon or means the have been
Thelegal. suspicionofficer’s was far too toperfectly vague constitute

cause.probable

The in hisdefendant concedes brief that a definite observa­
drugs drugtion of or combined with a furtiveparaphernalia gesture

would have constituted Theprobable cause. State concedes that until
bill,the officer found the didrolled-up probablehe not have cause to

Therefore,search the car for at the timedrugs. the officer observed
gesture,the furtive he probablelacked to the car forcause search

drugs. The trial suppresscourt’s decision not to the ob­evidence
illegaltained as a result of the search was error.

We now turn theto defendant’s contention that the case should
have been dismissed because the indictment was returned eighty-
three after his See v.days Hastings, 454,arrest. State 120 N.H. 417
A.2d 7. The explanationState’s for the wasdelay er-administrative
ror. policeThe submitted both the cocaine found on the floor and the

insubstance the bindle to the laboratory immediatelyState after the
The lab analyzed only floor,arrest. the cocaine found on the because

policethe Dover failed to state a preference requestor that each of
the amounts be Theanalyzed. prosecutor wanted the insubstance

bindle, driver,the which was located next to the tested also. He re-
quested that the Dover police obtain such an analysis, but this sec-
ond request was not submitted until 1, 1989,December and the
results were not returned until sometime in InJanuary. mean-the
time, grandthe jury indicted 30,the defendant on November “even
though the additional analysis had still not performedbeen as re-
quested.”

The defendant contends that since the second analysis obviously
was indictment,not for annecessary as the indictment was obtained

it,without the delay associated with for thewaiting results of the
analysissecond was not justifiable. The prosecutor wanted to wait

for evidence that would strengthen case,the State’s but was not nec-
anessary for indictment. We hold that prosecutor’sthe todecision

delay the indictment was Wereasonable. have never held that a delay
inmust be necessary order to be excusable.
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addition, to the State’ssupport positionIn there is evidence
manner,timelyfor in aanalysisthe requestmadeprosecutorthat the

in to submit thenegligent failingwerepolicethe Doverand that
feel Policethe indictment. We do not the Doveruntil afterrequest

in­in thisimputedshould be to the StatetardinessDepartment’s
in a and where thestance, timelyacted mannerprosecutorwhere the

was haveawaiting potentially strengthenedthe wouldevidence State
the case.State’s

re­rule is not to besixty-day Hastings lightlythe“While
67, 1069, 1070 (1983),66, A.2d123 N.H. 455Hughes,State v.garded,

anmechanically so as to dismiss indictmentappliedit not beshould
delaya in the indictment.” State v.bringingthere is shortwhenever

(1984).83, 27,90-91, The ap­480 A.2d 31 issue on125 N.H.Berger,
in determiningtrial court abused its discretionwhether thepeal is

sixtythe within ofdaysfailure to indict defendantthat the State’s
66, 455v. N.H.Hughes,not State 123 atthe arrest was unreasonable.

discretion,an of a defendant must1070. To show such abuseA.2d at
clearlythe trial court’s decision was unreasonablethatdemonstrate

Gooden,his case. v. N.H.prejudicedthe State 133and that decision
(1990).674, 607,677, 609582 A.2d

J.)(Dickson, that pre­The Trial Court found the State had
the sincetwenty-three-day delay,valid reasons for the Statesented

to an Ber­prior seekingfurther tests indictment. See State v.desired
Further,90, A.2d at 31. the noat 480 defendant offersger, supra

how we canprejudiced,as to his case was and discernexplanation
affirm ruling refusinga we the trial court’s toconsequence,none. As

grounds.the on Hastingsdismiss indictment

Reversed.

All concurred.


