
143

Strafford
No. 90-297

HampshireThe NewState of

v.

Robert HurlburtC.
11, 1991December



144

Peck,Arnold, attorney seniorgeneralP. S. assistant{DavidJohn
theorally),the brief and for State.attorney general, on

defender,Abbott, Concord,Jr., byofappellateKirk assistantW.
for the defendant.orally,brief and

Hurlburt, brief,by pro se.Robert C.

defendant, Hurlburt,JOHNSON, AJ. convicted the Robertjury
159:3,firearm,a in RSAa in of violation ofbeingof felon possession

J.)(Nadeau,Trial to an extendedbyand he was sentenced the Court
7y2-15 inof the conviction State v.years.term We reversed

Hurlburt, (1990).674, retrial,A.2d 1306 At the defend­132 N.H. 569
time, however,by jury.a This a differentant was convictedagain

J.) him to an term 10-30Trial Court sentenced extended of{Temple,
and thisyears, appeal.he brought

(1) ad-that the second trial court erred in:arguesThe defendant
robberyof a conviction to establish that themitting priorevidence

(2) infelon; made ofadmittingdefendant was a statements violation
(3) sentencing to arights; greaterdefendant’s Miranda defendant

of at the retrial than had been at firstperiod givenincarceration the
(4)trial; statute, 651:6,and that the RSAfinding extended sentence

applied. We affirm.
following TroopersThe record establishes the facts. State Michael

defendant,and Brian Hester arrested the to apursuantHambrook
ain with another at resi-complaint,warrant connection Rochester
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arrest,the the discovered and seized amaking troopersWhiledence.
rifle..22 caliber The defendant was taken to thedisassembled

station, Trooperwhere Hambrook himpolice questionedRochester
of the rifle. The defendant thatregarding ownership indicated the
himnot to and that he was it at ofbelong cleaningrifle did the time

arrest. This statement was introduced at trial as thatthe evidence
“in apossession”defendant was of firearm.the

The defendant first claims that the trial court abused its discretion
Hampshireunder New Rule of Evidence 403 when it allowed the

an of anexemplified eleven-year-old robberyState to introduce copy
to that aconviction establish the defendant was felon. thatAssuming

adequately preservedthis claim was for we find it to beappeal, with-
merit.out

403,Rule “mayUnder relevant evidence be excluded if its proba-
substantiallytive value is ofoutweighed by the unfairdanger preju-

The defendant that thearguesdice.” evidence of robbery conviction
had minimal probative value because he had previously offered to

hestipulate other,that was a felon and less-prejudicialbecause con-
(such assault)victions as andforgery aggravated were available.

Thus, contends,he robberythe conviction was inadmissible under
Rule 403 because its prejudicial substantiallyimpact itsoutweighed

probativeminimal value.

In order to show that the trial court abused its indiscretion
403,applying Rule the defendant must “demonstrate that the discre­

tionary ruling clearly[was] untenable or unreasonable preju­to the
Cochran,dice of his case.” v. 670, 672,State 756,132 N.H. 569 A.2d

(1990).757 Moreover, prejudice“the required predicateto reversible
error [under Rule is an tendency403] undue to induce a decision
against the defendant on some improper basis.” Id.

of robberyEvidence the conviction did not create this degree
prejudice First,of for two reasons. even without evidence of the rob­

conviction,bery jurythe would still have been informed that the
defendant was a felon. As the in brief,State notes its “if to specu­left
late about the andnature extent of record,defendant’s felony the
jury wellmight conjuredhave anup numerous,ofimage recent, and/
or violent felonies far more prejudicial to thandefendant a... single
1977 robbery Second,conviction.” robberythe conviction was intro­
duced into emphasis.evidence without The prosecutor simply asked
that the conviction “be admitted into evidence as an official public
record for the ofpurpose proving the defendant’s felony conviction
in in 1977.”Florida No further mention of the conviction was made
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introduction, the copyand ofexemplifiedtime ofjurythe at theto
of nature of themention the elements orcontained nothe conviction

robbery.
in admittingthe trial court errednext claims thatThe defendant

cleaningthat he was the firearm at thehis statementinto evidence
he the statement toargues TrooperHe that madetime of arrest.

concludes,Thus, hein a Miranda waiver.Hambrook the absence of
in of the fifth and fourteenth amendmentsadmitted violationit was

I, 15 of Statepartand article the Consti-to the Federal Constitution
We disagree.tution.

withpresentedthe trial court was con-hearing,preliminaryAt the
waiver of his Mirandathe defendant’sflicting testimony regarding

that he not informed of hisfullyThe claimed wasdefendantrights.
right Trooperhis to remain silent. Ham-and that he invokedrights

hand, the was in-brook, fullyclaimed that defendanton the other
a towillingnessand indicated talk.rightsof Mirandaformed his

Hester,by Trooperwas corroboratedof eventsHambrook’s version
willing to talk. Upon hearingthe defendant seemedwho testified that

the trial court made thetestimony, followingconflictingthe above
finding:

testimony the was cred-hearingHambrook’s at“Trooper
ible, from introduced that the de-and I find the evidence

warned ofadequately rights.fendant was his constitutional
I further that defendantbeyondfind a reasonable doubt the

voluntarily rights,and waivedintelligently thoseknowingly,
police,he to talk to the and that did talk tothat wanted he

the police.”

in position weighis “best to theClearly, the trial court the
Plante, 384, 387,v.credibility of witnesses.” State 133 N.H. 577the

(1990).95, Thus, will not its the97 “we reverse on issuefindingA.2d
evidence,of inweightwaiver the manifest the when viewedof unless

State, the contrary.”the is to Id.light Uponmost favorable tothe
review,of fail tothis standard we findreviewing the record under

decision on itsreason overturn the trial court’s based assess­any to
hearing.at thepresented preliminaryof thement evidence

that histhird claim is the trial court violated dueThe defendant’s
tounder the fourteenth amendment the Federal Con-rightsprocess

him to a ofperiodit sentenced incarceration exceed-stitution when
the trial.received at We hold theoriginalthe sentence thating

rights notprocessfederal due were violated.defendant’s
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ingroundedThe defendant’s is North Carolina v.argument
(1969).Pearce, Pearce,In395 U.S. 711 the court held that the due

clause of the anprocess prohibitedfourteenth amendment increased
retrial, byon where the increase was motivatedsentence vindictive­

addition,ness. Id. at 725. In the Pearce Court established the follow­
ing rule:prophylactic

“In inorder to assure the absence of sen-[vindictiveness
atencing], we have concluded that whenever judge imposes

a upon trial,more severe a after newsentence defendant a
doingthe reasons his so affirmativelyfor must appear.”

If followed,Id. at 726. this rule is not a ofpresumption vindictiveness
which be“may by objectivearises overcome . .only information .

thejustifying Goodwin,increased sentence.” StatesUnited v. 457
(1982).368, 374U.S.

however,The Pearce,insafeguards ap­enumerated “do not
everyin case where aply convicted defendant a sen­higherreceives

(1986).on 134,tence retrial.” Texas v. McCullough, 475 U.S. 138
Rather, they ifapply only “there is a ‘reasonable likelihood’ thethat
increase in is productsentence the of actual vindictiveness theon

ofpart the sentencing authority.” Smith, 794,Alabama v. 490 U.S.
(1989) 373)Goodwin, added).799 (quoting supra (emphasisat Where

exists,no “reasonable likelihood” the defendant must prove “actual
States, 559, (1984).vindictiveness.” Wasman v. United 468 U.S. 569

The United States Supreme Court has refused to apply inPearce
(1)several instances: where the first was onsentence based a guilty

Smith,and theplea trial,second afollowed jury 798-803;atsupra
(2) where the first sentence was determined aby jury and the second

a trialby judge, (3)McCullough, 137-40;supra at and where firstthe
sentence was determined by juryone and the bysecond another
jury, (1973).17,v. 412Stynchcombe, U.S. 24-28 Su-TheChaffin
preme yetCourt has not determined whether Pearce toapplies situa-
tions where different aresentencing judges involved. See
McCullough, atsupra 140-41 n.3.

We decline to find that there exists a “reasonable likelihood” athat
who insentencing judge was not involved the first in­trial would

crease forthe sentence the merelysake of vindicating a fellow judge.
(2dPerez, 142, 145-47 Cir.) (PearceSee United States v. 904 F.2d did

not to newapply sentencing judge), denied,cert. 111 S. Ct. 270
(1990), denied, (1991).cert. 111 S. Ct. 1085

Pearce, therefore, does not case,toapply this and the defend­
ant must prove actual vindictiveness. Because the hasdefendant



148

vindictiveness, we cannotevidence of actualanyto presentfailed
process rights were violated.amendment duethat his fourteenthfind

ofthe doctrine Pearce appliesissue of whetherdo not reach theWe
New Hampshireunder the Constitution.judgenew sentencingto a

issue, “theto address a State constitutionalIn order for this court
invoke a of Statespecifically provisionmust thebriefdefendant’s

Constitution,” Dellorfano,here. v. 128it not do Statewhich does
(1986).628, 632, 1163, 1166517 A.2dN.H.

concern theremaining arguments proprietyThe defendant’s
which atyear sentence he received retrial.of the extended 10-30

statute, maythe trial court animposethe extended sentenceUnder
First,if two are met. the Staterequirementsextended sentence

of factors RSAaggravatingestablish that one seven exists.must
(1986 1990). Second, of651:6,1 possible appli­and “notice theSupp.

must thegivenbe]of extended sentence statute defend­cation [the
651:6,commencement of trial.” II.to the RSApriorant

brief, that first washis the defendant claims the requirementIn
because, 651:6, 1(c), the State failed tomet under RSA presentnot

had im-previouslythe defendant “twice beenevidence thatadequate
in one find thisyear.”... on excess of We thatprisoned sentences

and,thewas in defendant’s notice of there-appealissue not raised
Sup. 16(3)(b);R.fore, is before the court. Seeit not Ct.properly

(1989).Keene, 599, 605, 636,131 N.H. A.2d 640v. 557CityWilder of
that State toThe defendant next claims the failed meet the notice

II ofunder the extended sentencerequirement paragraph statute.
properlythat the State written notice of itsargues although gaveHe

trial,to itsentencingto the first notpriorintent seek extended did
topriorreiterate such intent the second trial. The Stateadequately

notifynecessaryit not to the defendant before thethat wasresponds
trial, hadnothingsecond because occurred between the two trials

the belief that an extended sentence would notwhich would warrant
We with the State.sought. agreebeagain

The conviction for this same offense was re-defendant’s previous
7, this,February Following negotiationson 1990. werepleaversed

in whichthe State and the defendant the Stateconducted between
a the maximum sen-plea years.of 71/2-15 Sincenegotiatedoffered

crime, 651:6, would 1-7for the absent of RSA beapplicationtence
625:9, 111(a)(2),RSA it was clear to the defendant that theyears,

forto an term of at thepress imprisonmentState intended extended
inAdditionally,trial. of its intent toproviding written noticesecond

trial,extended ade-prioran sentence to the first the Stateseek
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thedefendant to commencement ofquately “prior [thenotified the
an extended of would beimprisonmenttrial” that termsecond]

Super.651:6, II; R.See Ct. 99-A.sought. RSA

byThe suffered no the State’s conduct.prejudicedefendant
(1987)1236,148, 155,See State 130 N.H. 536 A.2d 1240Coppola,v.

(the objective served notice is to the defendantby pretrial giveto be
an offer refute the of RSAopportunity applicabilityto evidence to

Powell,651:6), rev’d v. 878grounds Coppolaon other sub nom. F.2d
(1st 1989). Here, had andample oppor­1562 the defendant noticeCir.

tunity arguments whyto refute State’s and as to anthe evidence
imprisonment by showingextended term of unwarranted eitherwas

(1) that a lack one of aggravatingthere was of evidence of the factors
(2)or in toparticular imposethat it would be unwise this case an

inextended term of we find no error theimprisonment. Accordingly,
trial court’s ofapplication the extended sentence statute.

Affirmed.

Batchelder, J., concurred thespecially; others concurred.

J.,Batchelder, concurring specially: Although I with theagree
reaches, Iresult the court thewould trial court on auphold different

ground. The court theacknowledges Supremethat United States
Court has not decided the issue in Inyet precise presented this case.

view,my Pearce, (1969),North v. 711 appliesCarolina 395 U.S. to the
here,sentence after reconviction notwithstanding that the defendant

was byresentenced a different judge. protectPearce serves to a de-
fendant who a new appeal sentence,wins trial after from a harsher
based on the of apotential motive. That aretaliatory judgedifferent
sentenced the defendant the time onlysecond around negates the
likelihood personal motivation;of a vindictive it not guaranteedoes
the absence of a sentence made more severe out of institutional vin-
dictiveness, (1973).v. 412Stynchcombe, 17,see U.S. 27 IChaffin
would hold that the Pearce inpresumption applies circum-such
stances, and a judge resentencingnew on “is but a factor to be
weighed inwith assayingothers whether the has beenpresumption

Pelt, 156,overcome.” v.People 161,Van 76 N.Y.2d 423,556 N.E.2d
425, (1990).984,556 N.Y.S.2d 986

In this case I would conclude that the Pearce requirements were
met, albeit minimally. judge stated,The second prior to announcing

sentence,the that the enhancedmaximum sentence appropriatewas
“in view of that[the record has been presenteddefendant’s] to me
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ofDepartmentfrom thereportstwovirtue of thetoday byandhere
of Corrections’Departmentin updatedtheContainedCorrections.”

in-items, thewas defendant’sother newamongreport,presentence
ofimplementsofpossessionand sentence fortervening conviction

report,updated presentenceto theallusionThe trial court’sescape.
and pro-what thereterse, appearedby referenceincorporatedwhile

Al-the defendant’s sentence.increasingbasis forlegitimateavides
specificto articulatejudgesis trialpracticethe betterthough for.
first, Iharsher than thesentencea secondthey imposewhenreasons

case, objective infor-that, of this sufficienton the factsam satisfied
the increased sentence andjustifytoin record existsthemation

Seeof vindictiveness. Unitedpresumptionthethereby overcome
368, (1982); v. 128Goodwin, Goding,374 State457 U.S.v.States

(1986).325,267, 271, A.2d 328-29513N.H.
onlythis issue under thedefendant raisedI note that theFinally,

purportdoes not to decideand that the courtFederal Constitution
ispresumption ap-the PearceConstitutionwhether under our State

Peopleare involved. See v.sentencing judgeswhen differentplicable
due processNew state constitutional(holding YorksupraPeltVan

to second sentenc-presumptionof Pearcerequires applicationclause
judge).ing
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