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ofDepartmentfrom thereportstwovirtue of thetoday byandhere
of Corrections’Departmentin updatedtheContainedCorrections.”

in-items, thewas defendant’sother newamongreport,presentence
ofimplementsofpossessionand sentence fortervening conviction

report,updated presentenceto theallusionThe trial court’sescape.
and pro-what thereterse, appearedby referenceincorporatedwhile

Al-the defendant’s sentence.increasingbasis forlegitimateavides
specificto articulatejudgesis trialpracticethe betterthough for.
first, Iharsher than thesentencea secondthey imposewhenreasons

case, objective infor-that, of this sufficienton the factsam satisfied
the increased sentence andjustifytoin record existsthemation

Seeof vindictiveness. Unitedpresumptionthethereby overcome
368, (1982); v. 128Goodwin, Goding,374 State457 U.S.v.States

(1986).325,267, 271, A.2d 328-29513N.H.
onlythis issue under thedefendant raisedI note that theFinally,

purportdoes not to decideand that the courtFederal Constitution
ispresumption ap-the PearceConstitutionwhether under our State

Peopleare involved. See v.sentencing judgeswhen differentplicable
due processNew state constitutional(holding YorksupraPeltVan

to second sentenc-presumptionof Pearcerequires applicationclause
judge).ing
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(AndrewP.A., Manchester D.Devine, ofMillimet & Branch
brief, orally),A. for the plaintiff.and SatterCynthiaon theDunn

D. on the briefSoden, (Tracy HillHollis & of ConcordSulloway
for the defendants.orally),and

ofThayer, Superiorfrom an order theplaintiff appealsJ. The
J.), in favor of thesummary judgment(Hampsey, enteringCourt

defendants, car-compensationand its workers’plaintiff’s employer
rier, compensationclaim for workers’denying plaintiff’sthus the

1990). isbenefits, appealch. The sole issue on(Supp.RSA 281-A
that, law,in as a matter of therulingthe trial court erredwhether

inof and the course of his em-injuries did not arise outplaintiff’s
affirm.no error andWe findployment.

accident, employed part-timethe wasplaintiffAt the time of the
(Wickson)Company as a mechanic.Truckingdefendant Wicksonby

1985,23, p.m., plaintiffat 8:00 theapproximatelyOn November
home in a servicedrivingof for the He wasday.out workpunched

he encountered two of his co-truck his whenby employerowned
Each had run out of while driv-gasthe road.walking alongworkers

after work.ing his own car home
home,drove to his leftupthem and where heplaintiff pickedThe

can, vehicle,truck, aa and took anotherpicked up gasthe service
and,to a station on thegas wayHe his co-workersHonda. drove
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cars,back to the stranded made a U-turn and collided with another
vehicle.

The plaintiff’s claim for workers’ compensation benefits for the
ininjuries he sustained the byaccident was denied the New Hamp-

Departmentshire of Labor. The plaintiff then toappealed supe-the
rior court. The defendants moved summary judgment,for and the
plaintiff filed a counter-motion for summary judgment. aFollowing
hearing, the court found that there genuinewere no issues of mate-
rial fact and that the defendants had established an entitlement to

as a law.judgment matter of The court’s order states:
accident,the time of the the Plaintiff“[A]t was aperforming

personal activity, not related to his employment at Wickson
Truck, and ... the incidents which occurred were within the

travelordinary peril Therefore,of between home and work.
the Court is unable to find that the injuriescause of the sus-
tained canby properlyCook be considered a hazard of his
employment at Wickson Trucking.”

appeal,On the plaintiff argues that he received a “call to employ-
ment” when he encountered his stranded co-employees, because his

inactivities assisting them were integrally related to his employ-
ment relationship defendants,with Wickson. The hand,on the other
argue that the trial court correctly ruled that the plaintiff’s injuries
resulted from the ofordinary perils travel between home and work
and, such,as are not covered under workers’ compensation law.

“‘Summary judgment shall be rendered ifforthwith the
pleadings, depositions, answers to interrogatories, and admissions

file,on together with filed,the affidavits show that there genu­is no
ine issue as to any material fact and that the moving is entitledparty
to judgment as a matter of law.’” Lourie v. Keene State 121College,

233, 235, (1981)N.H. 902,428 A.2d 903 (quoting RSA 491:8-a (Supp.
1979)). The plaintiff does not dispute that there is no “genuine issue
as to any material fact.” limited,This review therefore,is to the trial

applicationcourt’s of the law to the facts setas forth above.

We turn now to the plaintiff’s contention that the trial court
in concludingerred that his injury was not the result of a hazard

bycreated the plaintiff’s employment. The New Hampshire
workers’ compensation statute requires that an accidental injury, to

compensable,be must out of in“aris[e] and the course of employ­
1990).281-A:2,ment.” RSA XI (Supp. “This requirement imposes on

the claimant an obligation proveto that the injury is related to the
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time, subjectspace,in terms of and matter.” Whit-employment
Serv., 432, 434,Aid 129 N.H.Cty.v. Homemaker’stemore Sullivan

(1987).919, has established that the529 A.2d 920 This court claimant
prove:must

“(1) byarose out ofinjury employmentthat the demonstrat­
a created thebythat it resulted from risking employment,

Co., 71, 74, 164 574,103 N.H. A.2dMaheux v. 576Cove-Craft
(2) in(1960); that the the courseinjury employ­and arose of

(A)ment that it occurred within theby demonstrating
of time and created the termsspace byboundaries of em­

Dist.,v.Heinz Concord Union School 117 N.H.ployment,
(B)1161, (1977);214, 218, in371 A.2d 1164 and it occurred

activityof an related to whichperformance employment,the
ifpersonal activity reasonably expectedinclude a andmay

forbidden, Co.,Hanchett v. Brezner Tanningnot see 107
238-39, 246, (1966);236, 221 A.2d 247 or an ofactivityN.H.

v.employer employee,mutual benefit to and see Hanchett
Co., 239, 221 atTanning supraBrezner at A.2d 248.”

Atkinson, 641, 645-46, 1170,v. 128 N.H. 517 A.2dMurphy Town of
(1986) (citations omitted).1171-73

that theargues merelyThe because accident oc­plaintiff
activitycurred after work hours does not mean that his was personal

to While this courtemployment.and not related his has questioned
rule,the of the strict and under whichutility “coming going” an em­

andhaving placefixed hours a fixed of work isployee compensated
injuries which occur theonly employer’s premises,for on see

Mills, 493, 495, 130 543,Brousseau v. Blackstone 100 N.H. A.2d 545
(1957), we have that therepeatedly recognized ordinary perils of
travel between home and work are not considered hazards of em­

and, therefore, injuriesthat fromployment arising such travel are
Co., 237,See v. Tel. 121 N.H.noncompensable. Donnelly Kearsarge

240, 888, (1981); Heinz, 218,428 A.2d supra890 at 371 A.2d at 1164.
First,There are to rule.exceptions maytwo this an re-employee

injuries travellingcover for sustained while to or from his ofplace
if is a oremployment “special dutyhe on errand” for the employer.

Heinz, 219, 1164;at 371 A.2d at see Henderson v.supra Sherwood
(1964).Hotel, 443, 445, 891, Second,Motor 105 N.H. 201 A.2d 894

ifpersonal compensable theyactivities are are to ex-“reasonably be
forbidden,” supra,and “not Hanchett or ifpected” they confer a

and employer.”“mutual benefit the N.E.employee Telephone[on]
(1984).Ames, 661, 664, 571,124v. N.H. 474 A.2d 573Co.
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inplaintiffis not available to the the caseexceptionThe first
was on aargued specialus because he has not that he errandbefore

However,of if theemployerfor his at the time the accident. even
has theduty exception,raised the or errand” asplaintiff “special

contends, circumstances do not fall within thatdissent the instant
normally anyA errand arisesspecialexception. employment “[w]hen

in an someauthority employee privatedirects to run errandperson
ofprivateor work his normal duties for thedo some outside benefit

Larson,or ....” 1A The Law ofemployer supervisorthe Arthur
Compensation (1990).27.41,§ be­Workmen’s at 5-424 The record

fore us contains no that either the orplaintiff’s employerevidence
his directed him either to and render tosupervisor stop assistance

be so.employees preparedhis fellow or to to do The dissent points
out before from workleaving plaintiffthat the knew of co­his

after-work to the gasworkers’ excursion station. theAlthough plain­
tiff have is nomight plans,known of these there evidence thethat

was, in of Theplaintiff any way, part plans.a those dissent also notes
co-workers,that when the toplaintiff stopped aid his he drivingwas

the work vehicle that co-workersthe had intended to forretrieve
However,use. neithertheir own the mere aplaintiff’s operation of

truck, co-workers,nor the intention of thecompany unknown to
isplaintiff, bring plaintiff’ssufficient to the actions within “spe­the

dutycial or exceptionerrand” as described above.

Furthermore, the dissent broadly construes the em­special
ployment errand inrule to include circumstances which “the em­
ployee’s impression of what is him inexpected of theserving

ofinterests his in factemployer superior,or are sufficient moti­to
vate his service in 1Aundertaking question.”the Larson, supra

27.48,§ at justices5-438-40. The dissenting argue that thebecause
road,plaintiff supervisorencountered his on the the plaintiff was

assistance,tocompelled stop knowingand render “that super­his
visor will judge day’s performance job,his next theon and thefor

to failemployee certainlyto offer assistance is not bewhat would
reasonably reason,expected employee.”of an For this the dissent

that the plaintiff’sconcludes actions fall withinshould the “special
duty”errand or We ifexception. disagree, because these analyses

adopted,were and of the plaintiffthe roles and supervisor re­were
versed, all other circumstances remaining unchanged, the supervisor

not bewould entitled to workers’ compensation benefits hebecause
arguecould not that repercussionshe risked work-related failingfor

to stop and render assistance to an employee whom he supervised.
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co-worker,his and notonlyencounteredif hadSimilarly, plaintiffthe
compensationto workers’not be entitledhe wouldsupervisor,his

to encounter his su-however, had chancedIf, plaintiffthebenefits.
by con-analysis urged the dissentday, theon a non-workpervisor

compensation coverage.of workers’findinglead to aceivably would
onturn a worker’s statuswould oncoveragecompensationWorkers’

classification; inworkers supervisoryofpole employmentthe totem
the benefit of workers’ com-likely to receivewould be lesspositions

We cannot that suchemployees. agreethan othercoveragepensation
compensationwith the workers’ statute.is consistenta result

rule is like­“coming going”to the andexceptionThe second
v.The cites Maheux Cove-­plaintiffto the plaintiff.wise unavailable

activ­in of his thatsupport positionv. Breznerand HanchettCraft
employ­a natural incident ofmaynature bepersonaleven of aities

cases, however, injured employeesthethe citedIn both ofment.
theutilizingemployer’s premises,in activities on theengagedwere

Maheuxknowledge.with the Seeemployer’semployer’s equipment,
74-75, in­A.2d at 576-77 (employeeN.H. at 164Cove-Craft, 103v.

machine to makeemployer’swhile operatinglunch timejured during
Co.,use); TanningHanchett v. Breznerfor his owna checkerboard

(mechanic237, during working221 A.2d at 248 killedN.H. at107
automobile).jack to his ownemployer’s repairhisusinghours while

that the that thethese circumstances riskdecline to hold underWe
fellow afterassisting employeesbe while hisinjuredmightplaintiff

to, inextricably interwoven into the fabric“incidental andwork was
239, 221mechanic. Id. at A.2d atpart-timeas aemployment”of his

247-48.

Further, that aiding pro­the his co-workersplaintiff suggests
Inboth the and N.E.employer employees.a mutual benefit tovided

Ames, 664, 574,at 474 A.2d at we held thatsuprav.Telephone Co.
constituted a mutual benefit to thecollective bargaining negotiations

compensationas to allow for workers’employee,and soemployer
injury by representative duringan sustained a unioncoverage for

contrast,In a ride to the station to anegotiations. offering gassuch
encountered on the road after work isco-employee simplystranded

satisfya benefit to the N.E.vague Telephone“too and attenuated
Atkinson, 647,N.H.v. 128 at 517 A.2d atrule.” TownMurphy of

1174.

co-employeesthat one of was the plain­The fact the stranded
is not sufficient to characterize thesupervisor plain-tiff’s immediate
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All fin-three wereemployment-related. employeestiff’s actions as
with home. None of them wasday returningished work for the and

v.night.to return to work that Heinz Concord Unionscheduled Cf.
(school219,Dist., at A.2d at 1164 killed117 N.H. 371 teacherSchool

way changein while on his home to clothes and return toaccident
dance); Hotel,to a Henderson v. Sherwood Motorchaperoneschool

(cocktail444, wayN.H. at 201 A.2d at 894 waitress killed105 on
special duty).after at The wasworking evening plaintiffhome not

nature of his torequired, by employment, render assistance. The
fact that the knew hisplaintiff through employmentbare the two

whom he assisted does not make personalindividuals this activity
sufficiently employmentrelated to the nature of to require pay-the

compensation.ment of workers’
Wickson,The dissent relies on the of Mr. thetestimony company

plaintiff’sto conclude that the actions werepresident, “reasonably
testified,and not Mr.expected purportedlyforbidden.” Wickson at a

departmentlabor that ifhearing, employeeone were stranded on the
road, another would be authorized and expected giveto assistance.
However, purportedreliance on this istestimony misplaced.

The ismoving party charged establishingwith a record suffi­
Sup.cient to decide the of law onquestions raised appeal. Ct. R.

Sup. 16(3)(d) (the13(3); see also R.Ct. moving party’s brief shall set
forth “a statement of facts material to the consideration of the ques­
tions presented, with appropriate references to the appendix or to

record”).the The record before us does not contain a oftranscript
Mr. Wickson’s testimony at the labor department Seehearing. Bus­

Warden, 747,siere v. Cunningham, 754,132 N.H. 908,571 A.2d 912
(1990) (without a transcript the ofquestion sufficiency of the evi­
dence cannot be determined on andappeal, presumewe that the evi­

Sup. 15(3) (insupportsdence the finding);lower court’s Ct. R. order
to contend that a finding is unsupported by the evidence the moving
party must include in the record a transcript of all relevant evi­
dence). Thus, what the dissent relies on is the oftestimony Mr. Wick-­

paraphrased byson as plaintiff.the Sampson,State v. 132 N.H.Cf.
347,343, 1040, (1989) (in565 A.2d 1043 reviewing whether the trial

error,court committed we are limited by the record presented and
we refrain from basing our finding upon mere speculation). Because
we do not have the transcript of his testimony, we do not know ex­
actly said,what Mr. mayWickson have to what question he may have
responded, or the incontext maywhich he have made such a state­

Moreover,ment. although the dissent states that the substance of
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uncontested, motionthe defendants’wasstatementMr. Wickson’s
from the labor de-testimonyonrelyingalsosummary judgment,for

in-encouraged,that Mr. Wickson nevernoteshearing,partment
assistance to his co-structed, to renderplaintiffor therequired

workers, what took until hours after theplaceunaware ofand was
accident.

in that the cause of therulingnot errThe trial court did
not be considered aproperlythe couldinjuries by plaintiffsustained

we affirm the trial court’sAccordingly,of his employment.hazard
summarymotion for judgment.the defendants’grantingorder

Affirmed.
Batchelder, JJ., dissented; the others concurred.andJOHNSON

J., I withJOHNSON, disagree majority’sthe characteri-dissenting:
accident,surroundingthe circumstances Cook’s as well aszation of

law and its ar-applicable readingof the of Cook’sinterpretationits
Therefore, I dissent.respectfullygument.

inomits three crucial items itsmajorityI note that the recita-first
inwere set forth the brief and un-plaintiff’sof the facts whichtion

(1) knew before he left work onby the defendants: Cookcontested
co-worker carStanley’sof the accident that his was low onnightthe

Bouchard,mutual had to fol-supervisor,and that their decidedgas,
work, inStanley Stanley’sto a station after case car did notgaslow

(2)station;to Mr. Wickson himself testified at the depart-make it the
ment of that he would that ifhearing expect employeelabor one was

run out ofby having gas,stranded virtue of another one of his em-
him out;would be authorized —and evenployees expected help—to

(3) order,and the trial court’s on the cross-motions for summary
that when Cook encountered Bouchard andjudgment, Stanleystated

foot, runhaving gas wayon both of their cars out of on the to the
station, back to the worksite to a canwalking get gasthe two were

drivingand the service truck Cook was at the time.company
dutyhere that it is this court’s toIt is to rememberimportant

statute, 281-A:2,RSAcompensationthe workers’liberallyconstrue
1990), in the broadest effect toXI order to reasonable its(Supp. give

Whittemore v. Sullivanpurpose, Cty.remedial see Homemaker’s
Serv., 919, (1987),432, 435, 529129 N.H. A.2d 920-21 and that allAid

in favor of injured worker,doubts must be resolved thereasonable
Center, 648, 652,v. N.H. Dev. 117 N.H.Rangersee Youth 377 A.2d

(1977).132, 135
I would find that Cook’s accident did out of” employment,“aris[e]

281-A:2, 1990),see RSA XI (Supp. a criterion “primarily concerned
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435,Whittemore, at 529 at 921.suprawith causal connection.” A.2d
travel,... has special“With to of court held thatrespect perils th[is]

haz­imposed duties are consideredby special properlytravel risks
ofemployment,” employment.ards the and thus arise out R. Gal­of

Hampshire Compensationway, 24,§New Manual atWorkers’
(1990) Dist., 214,Heinz v. 117 N.H.(citing19 Concord Union School

(1977); Hotel,Motor 105371 A.2d 1161 Henderson v. Sherwood N.H.
(1964)).443, 891201 A.2d

trend inapprovalProfessor Larson cites with the other States to
whetheradopt injuryan “actual risk” test for an arosedetermining

trend,out of with this courts not careemployment. Consistent “do
risk if inpublic,whether this was also common to the fact it was a

Larson, Law1 A. The ofemployment.”risk of this Workmen's
Compensation (1990) (hereinafter “Larson”).6.40,§ at 3-6 He

effect the ‘actual risk’ toadoptingnotes that is permit“[o]ne [of test]
in most cases . . . .” Id.recoveries street-risk

there is a causal connection here betweenCertainly Cook’s acci-
defendant; ifdent and his with the notemployment Cook had been a

company the chances are he neveremployee, overwhelming that
Stanleywould have encountered Bouchard and on the leadingroad

back to the eveningworksite that and to assiststopped them. More-
over, in below,as detailgreater “specialdiscussed a travel risk” was
imposed byon virtue his “special dut[y]”Cook of to hisassist super-

least,predicament.visor from At veryhis the Cook’s accident was an
“actual risk” of his employment, because was in riskit a whichfact

Thus,grew injuriesout of his employment. Cook’s arose out of em-
ployment byas ourcontemplated compensationworkers’ statute.

to “inTurning now the the employment”course of requirement,
the majority thatcorrectly permittednotes recovery is for an injury
which occurred during performance of a personal “reason­activity
ably andexpected not forbidden.” Atkinson,v. TownMurphy 128of

641, 646, 1170,N.H. 517 A.2d (1986);1173 see Hanchett v. Brezner
Co., (1966).Tanning 236, 238-39, 246,107 N.H. 221 A.2d 247 Wick-­

testimonyson’s makes it clear that activityCook’s was “reasonably
expected and not however,forbidden.” The majority, fails to discuss

broad,this instead,compelling andlanguage, simply distinguishes
brief,two bycases cited Cook in his Co.,Maheux v. 103Cove-Craft

71, 164 (1960)N.H. A.2d 574 and supra.Hanchett When a part-time,
teen-aged worker encounters his adult supervisor walking along the

inroad the direction of shortlytheir worksite after the supervisor
work,has left in search of the thecompany truck worker is itdriving,

certainly “reasonablyis expected” that the worker will give his su-
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to need.the seemssupervisorwhatever aidrendera lift andpervisor
at the labor de-company presidentthe testifiedsurprisingly,Not

road,stranded on thethat, if wereemployeeonehearingpartment
authorized, even to offer aid.expected,andwould beanother

“reasonablythe andconsidering expectedfullyIn to notaddition
rule, “specialshort shrift to themajority givestheforbidden”not

219,doctrine, Heinz, 117 N.H. at 371 A.2d atseeduty or errand”
443, 894, which re-Henderson, 201 A.2d at allows1164; 105 N.H. at

to or from a worksitetravellingwhileinjuriesfor sustainedcovery
duty employer.or errand” of the“specialis on awhere the worker

a calloccurs when there is“[e]mploymentthatbrief assertsCook’s
activity which is relatedintegrallyto someperformor requirement

The brief thenrelationship.” arguesobject employmentthe of theto
situation,”in a andjustoccurred suchinjuriesin detail that “Cook’s

undersupervisorto his immediatethat assistance“Cook’sconcludes
com-certainly related’ to—if not‘integrallywascircumstancesthese

I unnec-In of this findlight language,by employment.”pelled —his
majority’sthe that Cookpositionharshunjustifiablyandessarily

because “he has not ar-duty or errand” issuethe “specialforfeited
at time ofemployererrand for his thespecialwas on athat hegued

doctrine statesduty simplyor errand”“specialThethe accident.”
fromduty wayis called to on the to oroff-duty workerwhen anthat

in of that isduty compen-work, performancesufferedany injury
infullyis Cook’spresents arguedthis doctrineThe basic issuesable.

“special dutythe words or errand”brief, magicthe absence ofand
fail to address this issue.a reason toshould not be

employmentis undertaken with both an er-tripa worker’sWhen
“ifmind,in Larson states thatrand and a errand Professorpersonal

first, before it isinjurycomes and the occursemploymentthe errand
1veryis Larsoncompleted, compensability plain.”the case for

19.26, assertions,majority’s§ the to be classi-Contraryat 4-364. to
errand,” nor-not be onefied as an the errand need“employment

work, Larsonas Professorperson’sassociated with themally
explains:

runtoauthority employeein directs an“When any person
his normalor do work outsideerrand someprivatesome

ansuperior,benefit of the oremployerthe privateduties for
of . . .compensable. [1A.in the course that work isinjury

27.47, of actual author-§ at The thequestion5-424]Larson
the order is sometimes adverted toperson issuingof theity

27.46,§cases, at atdecisive----[Id.but should not bein the
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[Moreover,] the employer’s5-437] ‘order’ need not take the
command,form of an if in theoutright circumstances the

or theemployer’s ‘suggestion,’ employee’seven impression
of what is of him inexpected serving the interests of his

inemployer or are fact sufficient tosuperior, motivate his
27.48,§inundertaking question.”the service at at[Id.

5-438-40.]

In oflight language,this Cook’s abortive toattempt help his super-
visor and co-worker falls withinsquarely “specialthe errand or
duty” rule. Cook was aperforming private errand for his supervisor

accident; such,at the time of the as the errand qualifies as a compen-
employmentsable errand. Again, my resolution of this issue flows
myfrom view of the circumstances surrounding Cook’s decision to

render assistance. I think the majority ignores the realities of the
inworkplace assuming that this decision was unaffected by the su-

pervisor-worker relationship, and belies the testimony of the parties.
credulityIt strains to argue seriously that Cook could have encoun-

tered his supervisor and co-employee, returning on foot to their mu-
tual ofplace employment, thatknowing they had left under the

thatthreat the co-employee’s car runwould out of gas, and that he
would continue merrily along without offering assistance. Every em-
ployee knows that supervisorhis will judge his day’snext perform-

job,ance on the and for the employee to fail to offer assistance is
notcertainly what would be reasonably expected of an employee.

I would reverse the decision of the trial court and order payment
compensationof benefits.

BATCHELDER, J., injoins the dissent.


