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Rockingham
No. 90-434

HampshireNewThe State of

v.

Irving Nutter

11, 1991December

(BrianArnold,P. R.attorney general Graf,John assistant attor-
brief,on the and R. W. seniorney general, Clyde Garrigan, assistant

attorney orally), for the State.general,

defender, Concord,E. chief ofDuggan, appellateJames briefby
orally,and for the defendant.

Thayer, J. The defendant was convicted of ofpossession a con-
trolled narcotic and sentenced to one and one-halfdrug to three

sentence,in the State Prison. He now hisyears appeals asserting
J.) in(Gray,the erred itsSuperior basing sentencingthat Court

decision, in inpart, prosecutionon evidence that was admitted the of
joinedwhich was thecharge, prosecutiona related with of the pos-

session and of which the defendant wascharge, acquitted. We affirm.
1989, CountyIn the GrandMay Rockingham Juryof indicted the

(1)on ofdrug-related charges: possessiondefendant two cocaine and
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(2) the intent possessionof cocaine with to distribute. Thepossession
ingramswas of cocaine discovered a metalbased on 1.02 boxcharge

inof the defendant’s kitchen. Therefrigerator possessionthetopon
was 19.29charge gramsintent to distribute based on of cocainewith

outside the premises.found
charges,a trial on both the the ofjury acquittedAfter defendant

ascharge,with intent to distribute well as thepossessionthe of
cocaine,possession gramsoffense of of the 19.29lesser-included of

him tocharge relatingconvicted of the the 1.02possession gramsbut
infound the kitchen. theDuring sentencingof cocaine thehearing,

arecommendedprosecutor three-to-seven-year sentence. Defense
courtrequested imposecounsel that the a twelve-month sentence

asuspended.with eleven months The court imposed sentence of one
in the Inyearsand one-half to three State Prison. so doing, the court

“Ithat am Isentencing consideringstated not nor am the fact that
was other cocaine porch.there found outside under the He was found

However,thatnot on that and that’s as far as I’mguilty concerned.”
did existencethe court consider the of a “loan book” which contained

money friends,a record of the defendant had toloaned and com-
on ofbelievabilitythe testimonymented defendant’s that he did not

where inany peopleknow of the listed the book were located. No
to the trialobjection by the defendant sentencingcourt’s considera-

appears ontions the record.
appeal, arguesthe defendantOn that the trial court duringerred

sentencing when it considered evidence waswhich irrelevant to the
thepossession charge. Specifically, defendant asserts that the trial

theincorrectlycourt considered “loan inbook” arendering sentence
on the conviction possessionfor because “loan book”the was admit-

trial distribute,ted at as evidence ofonly intent to the ofcharge
which the acquitted. Cote,defendant was v. 358,See State 129 N.H.

(1987).374, 775,A.2d530 784-85 The State contends that the defend-
ant failed to properly preserve this appeal byissue for tofailing

at the Inobject hearing. alternative,sentencing the the State main-
tains that the trial court could permissibly consider the defendant’s

book”testimony about the “loan as it topertained the defendant’s
veracity while under oath. Because the defendant failed ato make

objectionproper contemporaneous to the trial court’s sentencing
considerations, we not reachneed the eithermerits of party’s argu-
ments.

It inis well this jurisdictionsettled that we will not con­
objectionssider on whichappeal were not raised during the proceed-
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578, 587, 213,Johnson, 547 A.2d 218130 N.H.v.below. Stateings
103(b)(1). firmly “groundedThis is(1988); requirementEv.N.H. R.

Johnson,.”. . State v. 130judicial economy.in sense andcommon
applyof evidence do not587, While the rulesA.2d at 218.N.H. at 547

HampshireNewreasoning supportingthehearings,sentencingto
103(b)(1) to sentencing pro-equally applicableisRule of Evidence

therefore,must, as at other of crim-stagesa defendantandceedings,
objectioncontemporaneousmake a specific,proceedings,inal trial

an for Aappeal.in to issuepreservean error orderupon perceiving
with an to cor-opportunitycourtthe trialobjection providesproper

made, why it did notclearly explainormayit haverect an error
reasons, by combingdiscovered“[e]rrorsFor thesemake an error.

trial judgeto thepresentednever properlyafter trial andthe record
Cass, 121v. N.H.a verdict.” Stateutilized to set asideshould not be

(1981).1,81, 83, 427 A.2d 3
sentencing argumenthis hisduringthatcontendsThe defendant

byerrorsentencingtrial court’sthe issue of thepreservedcounsel
Mr. Nutter for thatsomethingtowrong punishthat “it’sstating

rectify anythat could have toexist, something happeneddoesn’t for
mistake, do not find this statement to consti-or Weperceived.”real

Ansense of the word. examina-anyinobjection meaningfultute an
reveals that thesentencing hearingthetranscriptthe oftion of

in jury’sreference to themade this statementdefendant’s counsel
withpossessionof not on theverdicts, finding guiltytheirspecifically

was of the defend-partThe statementcharge.intent to distribute
crimetrial should not consider the ofthat the courtargumentant’s

the de-guilty, sentencingwas found not whenwhich the defendant
Indeed, on thisguilty.crime of which he was foundfendant for the

theconsideringstated that it was notexplicitlythe trial courtpoint,
outside the defendant’s resi-fact that other cocaine was discovered

dence, that the defendant was foundacknowledgedbecause the court
of that.guiltynot

transcriptthe that the defendantsentencingIt is clear from
before,object, during,either or after the sen­specificallydid not

the basis of the sen­any formingwas to of the factsimposed,tence
v.to a error standard. See Statewilling adopt plaintence. We are not

(1990).607-08, 1079,604,N.H. 580 A.2d 1080-81Wisowaty, 133
Therefore, objectwe hold that because defense counsel did not dur­

surrounding the trial court’s sen­sentencing hearing,the issuesing
for v.are not our review. See Statetencing preservedconsiderations

Menard, 708, 711, 752, (1990);A.2d 754-55 State v.133 N.H. 584
607-08, A.2d atN.H. at 580 1080-81.Wisowaty, 133
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we affirm the trial court’s sentence.Accordingly,

Affirmed.

Johnson, JJ., othersspecially;Batchelder and concurred the
concurred.

BATCHELDER, J., todayconcurring specially: majorityThe de-
notto decide the issue raised because the defendant did makeclines

inobjection “upon perceiving judge’san error” the rationale foran
The is whether it was er-imposed. underlying questionthe sentence

notebook,ror judge evidentiaryfor the to consider the value of a and
it, inthe defendant’s testimonial of the de-explanation sentencing

fendant, when that evidence was introduced in a companion case
which in I reach mainacquittal.resulted would the issue and would

againstfind the defendant.
For several reasons there is no need for this court requireto a

objection to a forcontemporaneous preserve sentencing ap-issue
First, would,it is to aspeal. impracticable require, majoritythe that

ansentencing objection judge’scounsel at raise to the explanation of
reason,sentencing conclusion,the rationale whenever the stated or

appearsfact aimproper. requirement placesSuch counsel in a nearly
impossible situation and is but a short from tostep requiring counsel
object to the frame of Tojudge’s mind. this atrequire the ofexpense
the loss of review isappellate medicine.strong

Second, the contemporaneous objection uponrule which the ma-
jority in todecliningrelies decide on the ofmerits the hasappeal its

in evidence, 103(b)(1).foundation the rules of N.H. R. Ev. These
rules, however, providealso that they do not apply to sentencing

1101(d)(3).N.H.proceedings. Thus,R. Ev. is inthere no basis the
rules for court requirethis to a contemporaneous objection.

Third, unlike an trial,issue raised during a sentencing decision
not ingrounded objectionneed be an in jurisdictionorder to secure

in this court. Appeals to this withcourt torespect sentences are
Sup.contemplated by the New Hampshire Supreme Court Rules.

(anR. merits)Ct. 7 appeal be taken amay from ondecision the and
Sup. (a merits).Ct. R. 3 is asentence decision on Thus,the jurisdic­

maytion here be by appeal,instituted an petition for writ of cer­
tiorari, petition for writ of corpushabeas or appellate processother
recognized thisby court.

Fourth, the reason for requiring objectionan on the record as a
topredicate appellate review is to provide the trial court with an

opportunity to salvage potential error from so infecting rightsthe of
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McAdams, 134 N.H.fair trial. v.them a Statedenyas tolitigants
1273, (1991); 103,R. Ev.447, see also N.H.445, A.2d 1273-74594

rule is the court to take“permitto(purposeNotes ofReporter’s
a meaningful oppor-at which it hasits error at a timeofcognizance

heldAlthough previouslywe have thatto correct itstunity ruling”).
objection rightis to the torequired preservecontemporaneousa

Perrin, 88, 100, 1151,122sentence, N.H. 441 A.2dv.challenge Roya
(1982) of a re­requirements presentencingwith(compliance1159

775,Cote, 358, 372,v. 129 N.H. 530 A.2d 783see also Stateport);
(timeliness has been a(1987) report), alwaysof a this notprobation

See, Giordano, 718, 721,v. 134 N.H.Staterequirement. e.g.,strict
(1991) (no109, objection filingto the ofrequired appealA.2d 111599

Moreover, inthe thesereport). challengesformat presentenceand of
sentence,in at the notarrivingwere the used toprocedurecases to

proceduralkinds of errors can be easilythe sentence itself. These
court, andattention of the thesentencingcorrected if called to the

objectioncontemporaneous mayrequiring apply.rationale for a
However, not when the defendant the sen­apply challengesit does
tence, it.reachingthan the method ofrather

Fifth, of review of a sentence is narrow be-scope appellatethe
withinthe is lawful if it is theof that sentencepresumptioncause the

Evans, 501, 505,the See State v. 127 N.H.statutory of court.power
(1985). Thus, is no to the695, weightA.2d there need further506 698

ofby unnecessary ofrequirements preservationdefendant’s burden
in render the to reviewrightthat couldappellate rights practice

as a matter.meaningless practical
is aFinally, sentencing proceeding highly specialized enterprise,a

1990), far different from the adversarial(Supp.RSA ch. 651 as-see
Dash, Lawyer’sof See Thefact-finding process.thepects Defense

Case,Sentencing a 54 F.R.D.Stageat the Criminal 315Role of
instance, in(1972). sen-typesFor the and of evidence usedsources

trial, v. 127 N.H.than those at State Rodrigue,are broadertencing
299,500, (1985),496, byand are not constricted the506 A.2d 303

Ferbert, 235, 202,evidence, 237,113 A.2dState v. N.H. 306rules of
(1st 1989) (seeFox, 357,(1973); F.2dv. 889 361 Cir. cases203 U.S.

therein). Further, arecited unlesspresentence reports required
651:4,1,waived, unlike trial transcripts,and are not matters ofRSA

Super.record, 2.17.A.; 112;& R.Dist. Mun. Ct. Ct. R.public State
Ferbert even has a am-supra. Sentencing unique process,v. review

for, yet at inply provided reasonably scope.the same time limited
1990). InSee RSA ch. cases the(Supp. felony651 defendant has a

astatutory byto have reviewedright the sentence sentence review
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1990).board. RSA 651:57-61 There was such a in this(Supp. review
case, unanimouslyand the review board affirmed the sentence.

a contemporaneous objection not necessary pre-Because was to
court,serve the defendant’s claim for review thisby I would reach

the merits of the case. We have that inheld judges sentencing should
rely uponnot other crimesallegations byof the defendant when such

unsubstantiated, 604,areallegations State v. 133Wisowaty, N.H.
608, 1079, (1990), Cote,580 A.2d 1081 by acquittals,resolved State v.

375, 785,supra productat 530 A.2d at or of speculation,the State v.
148, 156, 1236, (1987),130 N.H.Coppola, 536 A.2d 1241 onrev’d

(1stPowell,grounds Cir.),other nom. Coppolasub v. 878 F.2d 1562
denied, (1989). case, however,cert. In110 S.Ct. 418 this trialthe

judge explained that he was ofdisregarding the crime possession
with intent to distribute the acquittalbecause of theby jury on that
charge. Because there are “‘no formal limitations’” on the informa­
tion can inwhich be included a presentencing Fer­report, State v.
bert, 237,113 N.H. at 204306 A.2d at (quoting Gregg v. United
States, 489, (1969)),394 U.S. 492 onor that which a judge can con­
sider in sentencing, 41,United States v. Grayson, (1978),438 U.S. 50

(whichhe was free to trial)consider the notebook he had seen during
(whichand the explanation of its purpose he had heard from the de­

testimonyfendant’s under oath when he was in a position to observe
witness),the (citingdefendant as id. v. Stynchcombe, 412Chaffin

17, (1973)); Thresher,U.S. 32 State v. 122 63, 74, 442 578,N.H. A.2d
(1982);584 Dumont,see also v. 868,State 122 866,N.H. 451 A.2d

(1982).1286, 1287 Thus judgethe notdid consider improper evidence
defendant,in sentencing the and I would therefore affirm.

Johnson, J., injoins the concurrence.


