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Arnold, (TinaP.John attorney general Schneider, assistant at-
torney general, on the brief and orally), for the State.

Abbott, Jr.,KirkW. assistant defender,appellate Concord,of by
brief and for theorally, defendant.

BATCHELDER, J. defendant,The Raymond Gravel, appeals his
jury conviction for possession of cocaine, claiming that the Trial
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J.){Dunn, refusingin hisgrant pre-trialtocommitted errorCourt
hetrial certain statementshave atseeking suppressedtomotion

aobtained as result ofhis and all evidencephysicalafter arrestmade
addition, hearsayhe that inadmissibleIn claimsthose statements.

and that his for ajury, requeststhewas beforerepeatedly placed
denied. For the reasons thaterroneouslythat weremistrial on basis

follow, we reverse.
facts, are as theDuringrelate to this follows.they appeal,asThe

defendant,18, 1988, a modeldrivingthe lateJulyofmid-afternoon
Police RobertCadillac, Hampshire TrooperNew Statesped past

Seabrook, with atalkingon Route 1-95 nearQuinn, who was parked
the vehicleQuinn immediately pursued speedingTrooperhitchhiker.

recog-in the breakdown lane. Because hestoppedituponand came
automobile, Fernald,Ronald as beenhavingdriver of thenized the

earlier, thatQuinn concludedonly Troopermomentsthe passenger
defendant, seat, drivingin the had been the car atpassengerthe now

determination, Trooper Quinn,made thisby. Havingthe time it went
breath,on the defendant’s administered threewho alcoholsmelled

tests, which the defendant was unable to satis-sobriety performfield
arrest, chargedThe was under with driv-factorily. placeddefendant

intoxicated, thetransported Hampton policeand to station.ing while
station, the thegivenarrival at the defendant was standardUpon

(1966).Arizona, 384 436 Heby Miranda v. U.S.warnings required
a hiswas and test to determine blood alcohol“processed” giventhen

the aThe of blood test showed blood alcohol contentcontent. results
time, policeAt this the also learned that his driver’spercent.of .16

ar-had been revoked and that active bench warrants for hislicense
outstanding. Hamp-rest an offense were Becausefor unrelated the

hold him theton station could not defendantpolice overnight,
theeventually transported Rockingham Countywas to Jail.

Quinn the followingtestified that conversation tookTrooper place
the jail.en toroute

jail?”there a doctor at theDefendant: “Is
“Well, want theyou go hospital?”do to toTrooper:

But togoing“No. I am to need see somebody.”Defendant:
“Why?”Trooper:
“Well, I to ingoing comingDefendant: am be down a few
hours, something.”I am to needgoingand
“Well, are down from?”Trooper: you comingwhat

youDefendant: What do think?”“Coke.
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how muchQuinn then asked the defendant cocaine he hadTrooper
The that heingested. responded bydefendant had “free-saying

ounce) in“eightball”based” an of an of cocaine(eighth earlier the
Theday. conversation continued:

Well, you any.... do have onTrooper: drugs“Oh more
you?”

I stupid enoughDefendant: am not to get caught“No. car-
it.”rying

“Well, yourTrooper: you drugs?”where do do
“I ineverything myDefendant: do bedroom.”

The on to he thesay drugsdefendant went that had used that inday
his bedroom.

policeThe used information from thisgarnered conversation to
obtain a warrant to search the defendant’s bedroom. The fruits of

included, mirror,subsequentthe search other aamong things, a ra-
blade,zor and trace amounts of what was later todetermined be

cocaine. The defendant was subsequently charged possessionwith of
cocaine.

trial,toPrior the defendant filed a motion to thesuppress state-
ments he made during jail,his to the well as alltransport as physical

gatheredevidence as a result of those statements. Citing both the
State Constitutions,and Federal the defendant asserted that the in-
formation about his use indrug was obtained of Miranda,violation
as he did knowingly,not intelligently, voluntarilyand waive his rights
to remain counsel, that,silent to therefore,and and the information
could not be used to establish the requisite probable cause for issu-
ance aof search that,warrant. He claimed absent the allegedly

information,tainted independentthere was insufficient information
cause,to establish probable making illegalthe search and the fruits

of State,that search inadmissible at trial. on hand,The the other
argued that the conversation,defendant had initiated the that
Trooper Quinn simply followed onup information byvolunteered the
defendant, and that Miranda did not apply.

The trial court agreed with the positionState’s and denied the
defendant’s motion to suppress, thatnoting the “defendant cannot
claim a violation of Miranda hewhen is not being interrogated, he
himself initiates the conversation with the andpolice voluntarily
makes inculpatory statements.” The trial court found “that
[Trooper] Quinn was not obligated to readminister Miranda rights
to the defendant during jailtotransport the since the relevant testi-
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fully aware of his constitu-the defendant wasmony thatshowfed]
trial determined “be-Finally,at the courtall times.”rightstional

the waived his constitutionaldoubt that defendantyond a reasonable
rights.”

to bothreiterates his references the StateOn theappeal defendant
in that the were botharguing statementsand ConstitutionsFederal

probableinvalid basis for cause tofindingand aninadmissible
Ball, 226,in v. 124holdingwith our State N.H.search. Consistent

(1983), the underwe first consider defendant’s claims471 A.2d 347
Constitution, fed-I, Hampshire “us[ing]of the Newarticle 15part

our analysis. Michigan Long,as an aid to See v.onlyeral case law
(1983).” 585,1032, Plante, 588,State v. 1341040-41 N.H.463 U.S.

(1991).165,594 A.2d 166

analysis by that this court will notbegin recognizingWe our
unless, viewed in the lightof the trial court whenreverse a decision

State, contraryis to manifestthe the decision themost favorable to
Torres, 340, 344,v. 130 N.H. 540 A.2dthe evidence. Stateweight of

Lewis, 787, 791, 358,1217, 1220 (1988); v. 129 361N.H. 533 A.2dState
omitted).(1987) (citations Having thoroughly reviewed the record

law, however, we that theus and the relevant case concludebefore
in case cannot stand. The defendant wasdecision thistrial court’s

at the time he uttered thesubjected interrogationto custodialindeed
therefore,statements; the de­the mandates of Mirandainculpatory

the re­further conclude that Mirandaapplicable.cision were We
here,not as the defendant did notwere satisfiedquirements

rights,waive his constitutional and the State failed toexpressly
The proveevidence of waiver. State failed toany crediblepresent

doubt, as it was to do under our Statebeyond requireda reasonable
law, knowingly,the andintelligently voluntarilythat defendant

We hold the war­his constitutional also that searchrights.waived
and,the as noby independentrant was tainted Miranda violation

cause,probableto establish the search of the de­evidence existed
was andillegal therebyfendant’s bedroom the evidence seized inad­

at trial.missible

I. AnalysisMiranda

whether,The issue is at the time the defendantthreshold
statements,inculpatory pro­made the he was entitled to Miranda

It is settled that the “Miranda safeguards apply onlytections. well
v. Por­involving interrogation.”to a custodial State Sheilasituations

896, Lewis,338, 343, (1984);N.H. A.2d 900 State v.tigue, 125 480 129
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796, A.2d 364. Custodial interrogation “ques-N.H. at 533 at means
after a haspersoninitiated law enforcement officers beentioning by

ininto or of his freedom ofcustody deprivedtaken otherwise action
Arizona,v. at 444.any significant way.” Miranda 384 U.S. Although

custodythere no that the was in at hedisputeis defendant the time
statements, theinculpatorymade the State contends that he was not

inbeing as he fact initiated the conversation volun-questioned, and
incriminatingteered the comments.

Miranda come into asafeguards play whenever“[T]he
in subjectedis toperson custody express questioningeither or its

Innis, 291,functional equivalent.” Rhode Island v. 446 U.S. 300-01
(1980). knowAny “practice police reasonablythat the should is likely

evoke an aincriminating response suspectto from . . . toamounts
case,In althoughId. at 301. this initi­interrogation.” the defendant

the “in ordinary dictionaryated conversation the ofsense that
word,” Bradshaw, 1039, (1983),v.Oregon 462 U.S. 1045 Trooper
Quinn own,extended it express questionswith of his see United

(1st 1983).201,714Montgomery,States v. F.2d 202 Cir. The defend­
clearlyant the ifopened dialogue by asking there would be a doctor

jail, Quinnat the but it was whoTrooper shifted the direction and
altered the of thecharacter conversation. While the officer’s initial

used,into thequeries type drugof methodthe theemployed, and
amount ingested follow-upwere questions germane to determining
whether medical be required,care would his subsequent questions
pertaining to the location where drugthe was used sought only to

thus,and,elicit incriminating evidence constituted interrogation.
628, 634,See State Dellorfano,v. N.H. 1163,128 517 A.2d 1167

(1986).

fact,In Trooper Quinn admitted as much when he testified
althoughthat he asking questions reasons,”“started the for medical

once the defendant “started talking use,about his drug a... red
went off andlight maysaid: there be more indrugs his bedroom.” He

further conceded that the fact that the defendant used indrugs place
A versus Bplace had to do withnothing his current medical condi­

Thetion. defendant’s statements that he “did drugs” exclusively in
his bedroom and that he had freebased cocaine in his bedroom that

were inday offered toresponse Trooper Quinn’s specific questions.
We hold that once the focus of the colloquy shifted from potentialthe
need for medical care an inquiryto concerning the location of the

use,defendant’s drug it constituted custodial interrogation within
ofmeaningthe Miranda.
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subjectedwas to custodialfound that the defendantHaving
remarks, we nowinculpatorymade theat the time heinterrogation

Miranda requirements.was waiver of thethere aconsider whether
wasrightsno waiver of thesethatundisputed expressit isAlthough

defendant, waiver isexplicit“an statement ofthebyexecutedever
defendantfindinga that thenecessary supporttoinvariablynot

or the to counselright guaranteedto remain silentwaived the right
369,Butler, 441v. U.S. 375-­North Carolinathe Miranda case.”by

384, 386, 95,Plante, 577 A.2d 97(1979); 133 N.H.State v.76 see
(1987).64, 68, 384,Sullivan, N.H. 534 A.2d 386(1990); 130State v.

however, anyis that a defendant does not waivepresumption,The
heavy burden rests with the State toand arights,constitutional

Torres, 1219;343,at A.2d atv. 130 N.H. 540Stateotherwise.prove
Butler, supra Accordingly,at 373. it was theCarolina v.see North

beyond a doubt that theproveto reasonableresponsibilityState’s
and waived his consti­knowingly intelligentlyvoluntarily,defendant

342-43, 1219;Torres, at130 N.H. at 540 A.2dState v.rights.tutional
(1982).995, 1265,999, 453 1267 This122 N.H. A.2dv. Bushey,State

only totalitymade after the of theconsideringcan bedetermination
“case,the the back­surrounding particular ‘includingcircumstances

of v.and conduct the accused.’” North Carolinaexperience,ground,
Zerbst, 458, 464Butler, at 374-75 Johnson v. 304supra (quoting U.S.

(1938)); Bushey supra.see State v.

The was to establish that the waiverrequired allegedState
a full of the nature of the right beingwas “made with awareness both
the of decision to abandon it.”consequencesabandoned and the

412,Burbine, (1986);421v. 475 see v. su­BusheyMoran U.S. State
(waiver apprecia­“a rational choice based somerequires uponpra

decision”). “[o]nlyof It is if theconsequences ‘totalitytion of the the
surrounding aninterrogation’the the reveals bothof circumstances

the level arequisite comprehensionchoice and of [that]uncoerced
the haverightsconclude that Miranda been[may]court properly

C.,Fare v. 442supra (quotingMoran v. Burbine Michaelwaived.”
(1979)). was of as707, rights,725 The informed hisdefendantU.S.

Miranda, police station. heby Hampton Althoughat therequired
them,in acknowledgehis fact didrightsto understand andappeared

them; nor Trooper Quinnif he understood doeshe was never asked
if he waive them.him wished toaskingremember

waiver, however, theIn to an Stateattempting implicitestablish
themuch the initiated conversation.makes of the fact that defendant

alone, however, ‘totalityTheinquiry....That fact “does not end the
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incircumstances’ must still be considered determiningof the
was andpurported knowing intelligent.’the waiver The‘whether

burden, aas is on the and is one.” Mont-always, government heavy
475).Miranda, In714 F.2d at 203 384 U.S. at thisgomery, (quoting

case, focusing onopened dialogue, availabilitythe defendant the the
fairlyof medical care. It cannot be said that this limited inquiry rep-

on topart openresented “a desire the of accused a moreup[the]
or togeneralized relating directly indirectlydiscussion [further

Bradshaw, 462Oregon v. U.S. at Theinvestigation.”criminal] 1045.
question was an of inci-merely “inquiry arisingdefendant’s out the

1046,of clearlydents the custodial id. at and notrelationship,” did
“a for awillingnessevince and a desire discussion aboutgeneralized

instance,id. Ininvestigation,” Trooper Quinnthe at 1045-46. this
“simple,used the defendant’s a li-not-guilt-suggestive question as

to launch a fishing expedition.”cense See 714 F.2d atMontgomery,
There is no indication that thinking205. the defendant was either of

rightshis constitutional intendingor to waive them when he opened
bythe to thedialogue inquiring availabilityas of medical treatment.

Lewis, 796, 363; Torres,See State v. 129 N.H. at A.2d at533 State v.
344, at130 N.H. at 540 A.2d 1220.

veryGiven the limited focus theof defendant’s in­initial
law,hold,quiry, we as ofaccordingly a matter that a reasonable

doubt exists as to whether he andknowingly intelligently waived his
should, therefore,rights. His statements have been suppressed at

Intrial. of our conclusionlight that the defendant was indeed sub­
jected to custodial interrogation at the time he uttered the inculpa­

remarks, ourtory and further conclusion that the State failed to
prove a knowing waiver,and intelligent we now ongo to consider the
ramifications of the Miranda violation.

II. Use Evidence Obtained in Violation Mirandaof of
The arguesdefendant that because the incriminating remarks

must be suppressed violation,due to the Miranda these same state-
ments cannot be used to establish the requisite probable cause for

of maintains,issuance a search therefore,warrant. He further that
objectsall the of the search of his bedroom are “fruits of poi-the

State,sonous tree” and inadmissible at trial. The however, asserts
that rule,a violation of the prophylactic Miranda as opposed to a
violation of amendment,the fifth does bynot itself necessitate exci-
sion of the defendant’s statements from the affidavit. Because the

fifthdefendant’s violated,amendment rights were not the State ar-
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hisrule not and conversationapplicableisexclusionarythegues,
probableto establishuponbe reliedproperlycanTrooper Quinnwith

cause.

‘fruit ofhad to decide “whether thenever occasionWe have
on ob­illegallyforbid reliancetree’ doctrine wouldpoisonousthe

cause.”establishing probablefor the ofpurposetained evidence
(1985).1139, 1146590, 599, A.2d Neither126 N.H. 493Maya,v.State
the is­preciseof the United States decidedCourtSupremehas the

433,Tucker, (1974), it417 447here, Michiganin v. U.S.whilesue
admissibilityof of evi­physicaltheopen questionleft the“expressly

of tointerrogation contraryas a an conductedresultdence obtained
States,v. 485in Miranda.” Patterson United U.S.set forththe rules

(1988) (White JJ.,Brennan, denial of922, dissentingand from922
certiorari). faced with this have con­Although questionsome courts

excluded,notso should bephysical evidence obtainedcluded that
890,Cannon,v. 529 F.2dsee, ex rel. Hudson 894-­e.g., StatesUnited

(7th Zant, 373, 377-79,1976); v. 249 Ga. 290 S.E.2dWilson95 Cir.
(1982),denied,447-48, others have reached442, 459 U.S. 1092cert.

see, 402,Preston, 411conclusion, v. 407-­e.g.,State A.2doppositethe
132,(Me. White, 138-39,1980); v. 374 Mass. 37108 Commonwealth

(1977), court, 439777, an divided U.S.by equally781N.E.2d aff’d
(1978). of the United States SupremeOur relevantanalysis280

of ourbackdropthe State constitutionalagainstdecisionsCourt
self-incrimination leads us to hold un­against compelledguarantee

I, inthat information obtained violation of theder article 15part
for a war­impermissible predicateis an searchsafeguardsMiranda

ininformation the search warrant applica­rant. Absent the tainted
cause,here, theshowing probablethe warrant lacked a of andtion

I, 19 of ourpartviolated article State Constitution.searchresulting
from the Miranda violation wereThe fruits thus derivedevidentiary

We with an examination of theat trial. starttherefore inadmissible
at issue.exclusionary principle

tree,” evidence,”poisonous“fruit of the or “derivativeThe
indoctrine, theby Supremefirst articulated United States Court

States, (1920),v. and251 385Lumber Co. United U.S.Silverthorne
States, (1963),v. 471 theWong requireslater in United 371 U.S.Sun

vio­derivatively throughfrom trial of evidence obtained aexclusion
the amendment: “‘The essence of a forbid­provisionlation of fourth

in way merelyof evidence a certain is that notding acquisitionthe
not be itshall used before the but thatacquiredevidence so Court

Sun,Wongall.’” suprabe used at at 485 Sil-(quotingshall not
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Co., 392).supraverthorne Lumber at the derivative useProscribing
objectivetheillegallyof obtained evidence serves of futuredeterring

conduct, Tucker,see 446-47police Michigan supraunlawful v. at
Calandra, 338, (1974)),414 deny-States v. 347(citing byUnited U.S.

ofthe the benefit of all the of thating police products conduct.
the Sun “fruits” inWong doctrine was theAlthough developed

context, primary illegalitysearch and seizure with the a fourth
violation, the States CourtSupreme sug-amendment United has

underlyingthat the deterrence rationale would mandate ex-gested
of evidentiary “poisonousclusion fruits where the tree” was a

violation of the fifth amendment’s protection against self-incrimina-
Tucker,Michigan supration. See v. at 446-47. The Court has also

indicated, however, that where a Miranda violation is the primary
willillegality, Wong analysisthe Sun not necessarily control. Distin-

between violations of theguishing prophylactic, procedural Miranda
rules, to protect an fifthdesigned rights,individual’s amendment

the infringementand “actual of... constitutional obtain-rights” by
confession, Elstad,a v.ing Oregon 298, (1985),coerced 470 U.S. 308

has tothe Court refused apply automatically the exclu-Wong Sun
id.;sionary rule to evidence fromderived Miranda violations. See

Instead,TuckerMichigan supra.v. onlywhere a Miranda violation
issue,was at the hasCourt focused on whether the value of deter-

inrence would be served the particular case and ofon the nature the
Elstad; While,“fruits” at below,issue. See Tucker. as we discuss we

notdo subscribe to the Court’s ‘‘Miranda versus constitutional vio-
distinction,lation” we find its leading decisions ininstructive our

analysisown of the deterrence rationale.
Tucker,v.Michigan where the Court first announced the dichot-

omy anbetween actual constitutional violation and a departure from
rules,the Miranda involved a custodial interrogation occurring

prior to the NoMiranda decision. actual compulsion took place, and
policethe warned the defendant of all of his rights except for the

toright appointed counsel. that itsEmphasizing holding was based
a ground,” Tucker,on 447,“narrow[ ] 417 U.S. at the Court held that

the deterrence ofrationale the “fruits” doctrine would not be served
by suppressing the derivative evidence where the police had con-
ducted ininterrogationthe good-faith compliance with then-existing
law. Id. 446-47 Illinois, (1964)).at v.(citing Escobedo 378 U.S. 478

theAdditionally, fruit of the Miranda violation was the identity and
atestimony witness,of third-party not physical evidence.

The significance of the nature of the derivative and itsevidence
relation to the deterrence rationale was byunderscored the inCourt
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the rea-TuckerappliedThe Elstad Courtsupra.ElstadOregon v.
was the defend-of unwarned confessionfruit thesoning where the

confession, Mirandaproperaftergivensubsequentant’s own
initially rights byviolated histhe hadAlthough policeadvisement.

warned, the suspect [was]him warnings, “[o]nceto thefailing give
makein or not to adecidingvolition whetherto his ownfree exercise

Elstad, thatsupra Notingat 308. liveto the authorities.”statement
with the ofmechanically equated proffer‘““is to benottestimony

seized,”’” 470objects U.S. at 308-09evidentiary illegallyinanimate
(citations whoomitted), held “that a has once re-suspectthe Court

therebyis notyet uncoercive dis-questioningto unwarnedsponded
givenherights confessinghis and after has beenwaivingabled from

Id. at 318.warnings.”Mirandathe requisite
was in man-of fruit the Miranda violation thisThe nature the of

rationale; policedeterrence ofwith the deterrencener connected
the laterascribing excludingtaint to and confessionbymisconduct

the con-derivative secondjustifybeen to whenwould have difficult
own will. evi-Physicalof freewas a the defendant’sproductfession

different, ofdence, however, importanceand the this differenceis
innotice of the dissent Elstad:escape thedid not

language,the of“Notwithstanding sweep [the]the Court’s
be as also appli-not to readopinion surely ought foreclosing

topresumptionof traditional derivative-evidencecation the
of Mi-proximateobtained a result aevidencephysical as

heavilyThe on individual ‘voli-violation. Court reliesranda
inan factor successive-confessioninsulatingastion’

cases____[This] in the context ofaltogether missingfactor is
inanimate evidence.”

J.,Elstad, (Brennan, dissenting).470 U.S. at 347 n.29Oregon v.
evidentiary productswith ofwe are faced the inanimate aHere

violation, aauthorityitems under of search warrantMiranda seized
awithout waiver. No “‘act of freefounded on statements obtained

Sun,will,”’ Elstad, Wong 486),at 371 at(quoting311 U.S.470 U.S.
to thethe intervened. Probable cause search de-parton defendant’s

by “‘exploitation primary]fendant’s home at of ille-[thewas arrived
sufficiently distinguishablemeans toby. . . instead begality [of]

(citationSun, 371 atprimary Wongof the taint.’” U.S. 488purged
omitted). ofIn circumstances we believe that deterrence thesuch

in tofailinginitial unlawful conduct observe the Mirandapolice
by suppressing onlyis not the statements sosafeguards achieved

with Maine reason-agree Supremeobtained. We the Judicial Court’s
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Preston, 402, defendant,in v. 411 A.2d whereing respond-State the
policeunwarned told the whereing interrogation,to certain stolen

be that evidence mustHolding physicalitems could found. the also
violation,be as from Miranda ex-excluded derived the the court

“The effect on ad-plained, policedeterrent misconduct of excluding
substantiallymissions obtained violation of would be[in Miranda]

if real the as ofpolice partreduced evidence delivered to the sus-
pect’s interrogationdirect to the unwarned custodial wereresponse

Id.,in 411 atpermitted evidence.” A.2d 408.
thatpolice consequenceProsecutors and officers understand the

failing by suppressionof to is ofabide Miranda the the defendant’s
statements. To allow the freedom thepolice disregardthe to require-

of thereby losing productments Miranda and risk the direct ofonly
action, it,such but not the evidence derived from not notonlywould

deter future wellmightMiranda violations but tend to encourage
them. An officer more concerned with the fruits of un-physical an

thanlawfully obtained confession with the confession itself might
reasonably decide that the benefits of securing admissible derivative
evidence the ofoutweighed loss the statements. Miranda would thus

ahave lost of insubstantial amount its value against com-protecting
pelled Shapiro,self-incrimination. H.See Miranda Without Warn-

BrooklynFruit, 41ing: Derivative Evidence as Forbidden L. Rev.
(1974).325, 341-44 We cannot permit a thatresult would anprovide

forincentive law law, for,enforcement officers to disobey the weas
observed,have must be ever mindful“[w]e that the prime obligation

of government tois observe rightsthose embodied in our Bill of
whichRights is ‘a most important ofpart’ our State Constitution.”

318,State 325, 900, (1983) (citationv. 124 N.H.Tapply, 470 A.2d 904
omitted). When society crafts a forrule the conduct of its own af-
fairs, Miranda,such as and gainseeks to an advantage from the

rule,ofviolation its own the rule becomes murky and diluted and
society itself is indiminished some manner. precedentialThe effect
of exceptionthe the rule is theto stepfirst to the rule’s being swal-
lowed itsby exceptions.

In the context now us rejectbefore we the United States
Supreme Court’s distinction between a “mere” violation of the Mi­
randa safeguards and an ofinfringement the constitutional rights
they protect. Deterrence of unlawful police behavior towards our cit­
izens ought not turnto on such niceties. Our State constitutional
provision forbidding governmentthe from tocompelling an accused
furnish againstevidence himself “guarantee^] a defendant pro-
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requirement of awarningsas and thesucheedural protections,
. ofright[]State .. freedomwaiver, safeguard underlyingthewhich

730-31,Nash, 728,N.H.119 407State v.from self-incrimination.”
(1979).365,A.2d 367

mandated,Moreover, historicallyhave under articlewe
where Miranda is con­15, suspect’s rightsfor amore protection

For example, weSupremehas the States Court.cerned than United
beyondof a waiver to be established a reasonablerequire proof

760, 761, 504, (1989);A.2ddoubt, v. 131 N.H. 561 504Derby,see State
912, 915, 554, (1978),Gullick, A.2d 555 andv. 118 N.H. 396 weState

juveniles,special byrules for waiversevaluatingestablishedhave
(1985).295, IfBenoit, 6, 17-19, 302-04126 N.H. 490 A.2d wev.State

of implementingfaithful to our tradition the rightto remainare
enforcement of the Mi­rigorousthroughself-incriminationagainst

providedmust that the are notpolicewe ensuresafeguards,randa
end, werights.these To that hold thatdisregardingincentive foran

notmay uponin violation be reliedobtained of Mirandastatements
for of a search warrant.cause issuanceprobableto establish

indetermines that evidence obtained violationtodayOur decision
safeguards may supply probablenot be used to causeMiranda’sof

does that such is un-suggestwarrants and not evidencefor search
Arizona,v.Compareuse for all other purposes. Minceyavailable for

(1978) statements cannot in(involuntary anybe used437 U.S. 399
trial) York,at with Harris v. New 401way against defendant U.S.

(statement(1971) mayin violation of be222 obtained Miranda used
defendant).impeachto

if thethat even information obtained fromarguesThe State
affidavit,fromis excised the warrant suf­the defendant’s statements

probable upholdevidence cause remains to thesupportingficient
affidavit, however,face of the warrant reveals that thiswarrant. The

out,pointsnot As affidavit that theis the case. the State the recites
about tostoryrelated the “same his cocaine habit” thedefendant

on at that he informed the nurse he would needduty jail,nurse the
convulsions,in to and thatdrugs prevent having Trooperorder

thepossessed information from State Police that the defend­Quinn
was of thisdrug trafficking.ant involved with None information es­

however,a reasonable that the defendant atprobability,tablishes
Kellenbeck,inthat his bedroom. See State v.drugstime maintained

(1984).760, 766, 1388, Only124 474 A.2d 1392N.H. the information
Quinnsupplied by Trooper during jailthe defendant to his to thetrip

link placethat to the to be searched. the warrantprovided Because
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information,of the toapplication, stripped unlawfully obtained failed
cause,probableestablish the evidence from thedrug seized defend-

ant’s should have been suppressed.bedroom
In of our that the evidence oflight holding allegedthe offense was

inadmissible, we need not address the other byissues raised the de-
fendant.

Reversed.

Horton, J., Thayer, J.,sit; dissented;did not the others con-
curred.

THAYER, J., majority’sI withdissenting: agree holdingWhile the
that the defendant’s statements inwere obtained violation of Mi-
randa, extended,I thatdisagree remedythe of exclusion must be

Constitution,under our State to non-testimonial evidence derived
from that violation.

out,pointsAs majority evidence,”the the or“derivative of“fruit
tree,”the inpoisonous doctrine was developed the context of the

amendment,fourth and it is now lawblack-letter that evidence ob-
throughtained conduct whichpolice violates a defendant’s fourth

rights suppressed,amendment must be anyas well as evidence ac-
aquired Wong States,as result thereof. Sun v. United 471371 U.S.

(1963); States,Silverthorne Lumber Co. v. United 251 U.S. 385
(1920). (1984).Leon,But see v.United States 468 897U.S. It is clear

purposethat of thethe fourth amendment rule is “toexclusionary
deter future unlawful police conduct and thereby effectuate the
guarantee of the Fourth Amendment against unreasonable searches

(1974).and Calandra,seizures.” v. 338,United States 414 U.S. 347
Under both fifththe amendment to the United States Constitution

I,and 15part Constitution,article of New Hampshirethe a defend­
ant’s involuntary statements must suppressed, Denno,be v.Jackson

(1964);378 368 Howard,U.S. (1845);State v. 17 and,N.H. 171 more
bothrecently, the United States Supreme Court and this court have

found that involuntary statements cannot inbe wayused any against
trial,a defendant at his Mincey Arizona,v. 385, (1978);437 U.S. 402

Nash, 728, 733, (1979).State v. 119 N.H. 407 365,A.2d 368 The pur­
thepose of fifth exclusionaryamendment rule is most often de­

thatscribed as of trustworthyassuring testimony. See v.Oregon
Elstad, 298,470 U.S. (1985); Michigan308 v. Tucker, 433,417 U.S.

(1974);448 United Sangineto-Miranda, 1501, 1518States v. 859 F.2d
(6th 1988).Cir.

The Court,United States inSupreme Arizona,Miranda v. 384
(1966),U.S. 436 thatdetermined an atmosphere of in-coercion was
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Therefore,Id. theat 467.interrogations.herent in all custodial
guard against compelleda rule toprophylacticCourt fashioned

the inherent coercion of cus-counterbalancewhich wouldstatements
law torule enforcement officersTheinterrogation. requirestodial
to custodialrights, prior interrogation.ofadvise certainsuspects

Mi-noncompliancethat withThe Court has mandatedSupreme
from theof the defendant’s statementsranda requires suppression

307,case-in-chief, Elstad, at such470 U.S. but thatprosecution’s
of that“providedcan be for other coursepurposesstatements used

standards,”legalthe evidence satisfiesthe trustworthiness of
(1971).222,York, 224401 U.S.Harris v. New

CourtSupremethe the United Statesgiven opportunity,Although
theremedy beyondexclusionarynot to extend Miranda’shas chosen

The has found that a vio-case-in-chief. CourtSupremeprosecution’s
unwarned, voluntarynot the use ofbar[]lation of Miranda “[does]

222,York,witness, [401Harris v. New U.S.impeachto astatements
Tucker, at(1971)]; witness, v.Michiganto a U.S.identify [417226

evidence, Quarles,YorkNew v.to locate non-testimonial450-52]
first,(1984)]; un-649, of asuppressionnor [does]U.S. 657-58[467

guilt,of a confession ofadmission secondbar[]warned confession
Morales, 883,Elstad, United States v. 788 F.2dU.S. at[470 318].”

(2d 1986).886 Cir.
that have theappealsthe courts of consideredSimilarly, federal

remedyhave chosen not to extend thetodayissue us alsobefore
violation, have non-­uniformlyfor a and held thatavailable Miranda

a violation of Miranda is not sub­evidence derived fromtestimonial
See, Gonzalez-Sandoval,v. 894e.g.,to United Statesject exclusion.

(9th 1990)1043, 1048 in viola­(deportationF.2d record obtainedCir.
at therelongof admissible trial so as was no coerciontion Miranda

593,v. Bengivenga,or of due United States 845 F.2dprocess);denial
Cir.) (bus(5th ticket claim stubs frombaggage600-01 and derived

trial), denied,violation found admissible at cert. 488 U.S.Miranda
(contraband(1988); F.2d at ad­Sangineto-Miranda,924 859 1516-18

Mi­discovery proximatelywas derived fromthoughmissible its
(statementviolation); Morales, in788 F.2d at 886 obtainedranda

be in toestablishing probableof Miranda could used causeviolation
arrest). Miranda,remedy forIn to extend the a violation ofrefusing

the ex­purposesthe of have stressed different of theappealscourts
fifthrules to violations of the fourth andclusionary applicable

Morales,amendments, 1518;859 F.2d atsee Sangineto-Miranda,
886, Tucker,inSupreme788 F.2d at the Court decisions Elstad and

1048,Gonzalez-Sandoval, F.2d at the fact a violationsee 894 and that
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a the fifthequivalentis not the of violation of amend­of Miranda
n.1; 654;itself, Elstad, Quarles,see 470 467ment U.S. at 306 U.S. at

stated,Tucker, 417 As courtU.S. at 444. one circuit “Where there is
inof or a due ofprocessno evidence coercion denial of elicitation the

statements, ofobjectthe the fifth amendment rule—exclusionary
oftrustworthiness evidence introduced at trial —is notassuring

by barring derivativelyserved admission of the obtained orevidence
Gonzalez-Sandoval, F.2d atstatements.” 894 1048.

Assuming adoptedthat we the Miranda inprophylactic rule State
Nash, 730-31, 367,v. 119 N.H. at 407 at majority’sA.2d the holding

precedent.conflicts with own Intoday general,our we have previ-
ously exclusionary theapplied rules when circumstances of the case
included an actual ofviolation the New it-Hampshire Constitution

15,I,partself. article we heldUnder have that state-involuntary
Nash,ments are inadmissible and used any purpose.”“cannot be for

733, Arizona,119 N.H. at 407 A.2d at 368 (citing v. 434 U.S.Mincey
1343). I, 19,part article have anyUnder we held that statements

by duringmade a ansuspect detention had to beillegal suppressed
at trial to of suspect’sdue the violation the constitutional re-rights

318, 326,to searches v. 124lating and seizures. State N.H.Tapply,
(1983).900, Thus,470 A.2d 905 disregarding precedentfederal with

Miranda, justificationto forregard a today’s expansion of Mi-
randa’s ifexclusionary impact exist themight circumstances of this

ancase involved actual violation State However,of our Constitution.
I find none.

By rule,its extension exclusionaryof Miranda’s the is inmajority
effect taking the thatposition evidence which is ininadmissible the
prosecution’s case-in-chief, even itsthough discovery did not violate
our constitution, notshould be admissible to establish probable

result, however,cause. This ourcontradicts long-standing recogni-
tion that evidence may be used for purposethe establishingof proba-
ble cause ifeven it would not be admissible at trial. See State v.
Pellicci, 523, 537, 710, (1990) (inadmissible133 N.H. 580 A.2d 718-19
evidence obtained from police dog may be used to establish probable

arrest);cause to State v. Maya, 590, 598,126 N.H. 1139,493 A.2d
(in(1985) determining1146 probable cause to issue a search war-

rant, did not err inmagistrate considering evidence from a police
tracking dog, thealthough was notevidence trial);admissible at

Arnault,State v. St. 114 216, 217-19,N.H. 317 789,A.2d 790-91
(1974) (inadmissible hearsay mayevidence be used to determine

cause).probable
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Miranda —atoday’s expansionfor oísole rationalemajority’sThe
below, and briefed toin neitherraised the proceedingsrationale not

today’stheir thatthis court —iscourt beforearguedthis nor belief
by policein misconduct officers.order to deterholding necessaryis

statementspolice officers to usethat to allowmajority arguesThe
to a search warrant wouldin of Miranda obtainviolationobtained
“more concerned with the physicalwho areofficersencourage police

than with the confessionunlawfullyan confessionfruits of obtained
Iour State Constitution. do not believeto violatepurposefullyitself”

scrutiny.analysis withstandstheir
from a violation of Miranda is sim-potential evidentiary gainThe

Theevidentiary risk. United States Su-not worth the inherentply
a Miranda violation mandates exclusionheld thatCourt haspreme

the result of the ad-police interrogation,what is idealarguablyof
Indeed, in v. 117Phinney,of State N.H.guilt.mission or confession

(1977), that of a con-145, acknowledgedwe admission370 A.2d 1153
147,at atis to a verdict. Id. 370 A.2d 1154.guiltytantamountfession

reason, the wouldimagine police pur-it is hard to thatFor that
Miranda, therebyof and know-violate the requirementsposefully

prosecution’sto in the case-in-opportunitysacrifice the useingly
make, insuspect mightthat the favor of theanychief admission
later tomightof a statement that lead thepossibility obtainingmere

Inprobativeevidence of dubious value.discovery of non-testimonial
exists,some deterrent effectopinion, assuming argu-“[t]heevenmy

by way possiblyfrom such of de-excluding [evidence]able benefits
. .might compelconduct that admissions are . farterring police

the of relevantoutweighed by advantages having probative [evi-and
dence], coercion, atbynot actual available criminal toobtained trials

Tucker, (White, J.,in ataid the of truth.” 417 U.S. 461pursuit con-
curring).

police simply warnings,fail to administer Miranda the“[W]here
physicalof nontestimonial evidence from theadmissibility derived

turn on whether theuncounseled statements should statements were
voluntary within the of the fifthmeaning Sangineto-­amendment.”

IMiranda, at that ofF.2d 1518. Because believe thesuppression859
the prosecution’sthemselves from case-in-chief is suffi­statements

Miranda,under the facts of this case to advance the ofpurposecient
forby majorityand that the stated thegrounds extending Miranda's

insufficient, Irule are mustexclusionary respectfully dissent.


