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byThe case was settled the insured. Issues mate-uncovered claims.
obligation indemnifythe arerial to the to defend and toobligation

above,reverse,I as outlined andfinding coverageunresolved. would
ofto court for a determination what this coverageremand the trial

in money,means terms of
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A.Arnold, Maggiotto, assistantattorneyP. general {PaulJohn
fororally),the brief and the State.onattorney general,

defender, Concord, by briefE. chief ofDuggan, appellateJames
fororally, the defendant.and

Brodowski,defendant, appearing proBrock, The MichaelC.J.
J.){Gray,in the Court on twose, jury Superiorawas tried before

Herobbery.and one count of was convictedrobberyof armedcounts
ineight yearsto four to theall and sentenced servechargeson three

Prison, terms foursuspended eightadditional of to andwithState
(1)raises twoappeal,On the defendant issues:years.three to six

in to make a record partetrial court erred of exfailingwhether the
and, so,ifeight jurorswith whether itprospectivebench conferences

(2)error; mayseproand whether the defendant raisewas reversible
appeal,the time where the trial courtissue for first onprecedingthe

challengesright peremptoryhis to threeto the defendantexplained
to cause. answerchallengehis for Werightalso to explainbut failed

affirmative, our deci-narrowly extending priorin thequestionsboth
(1985)416, A.2dN.H. 762 and BrienBailey,in v. 127 503sions State

(1984).573,124 474 A.2d 1015v. N.H.Wiley,
below, the stated toAt of defendant theproceedingsthe outset the

at trial. In a lengthy colloquycourt intention to himselfrepresenthis
thatdefendant,with the court its concern the defend-expressedthe

an and probedbe of effective defense hisincapable wagingant would
law, dangers pit-of the the andunderstanding emphasizing various

confronting se The also the needpro litigants. explainedcourt tofalls
object during Ultimately,to actions and trial. therulingsformally

voluntarily, and intel-knowingly,found that the defendantcourt
and fourteenthwaived his counsel under the sixthright toligently

I, article 15partto the States Constitution andamendments United
challengednotThis isHampshire findingof the New Constitution.
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court, however, explainon to certainappeal. proceeded pro-The
defendant,to the including jury proc-cedural matters the selection

ess.

Brodowski,“THE to Mr.What’s going happen,COURT:
information,just yourfor we goingare to

inbring jurorsa of I’mpanel here. going
jurors about,to tell the what this case is

I’mlong goinghow it’s to take. togoing
ask them certain toquestions determine
if they impartial jurors.are

willeventually jurorsWe 12pick probably
willjuror.and one alternate We a to-pick

jurors.tal of 13 You will then be allowed
those IS that are finally picked tofrom

three themchallenge any whateverof for
youreasons want.

canYou do that three times if wish.you
times,You don’t have to itdo three but

you have three ...challenges. [T]he State
also has three afterchallenges the—and
State and you have exercised your chal-

the State islenges, going to get up and
make an opening statement to jury.”the

added.)(Emphasis
Jury selection began soon after this discussion. The court charged

jury poolthe in customary by readingfashion the indictment and
propounding questions the panel, byto followed the clerk’s calling
the names of jurors. juror called,individual As each was the court

theasked following questions: you“Did allhear the questions? Did
you youunderstand them? anyDo have problems?” The clerk called
the names twenty-three jurorsof from the ofpool, whom eight noti-
fied the court potentialof problems. After meeting individually with

judge, excused,the four the eightof were one of the remaining four
challengedwas later peremptorily, and three of the oneight served

jury.the The court neither recorded partethe ex discussions nor
conveyed the substance of the discussions on the record to the de-
fendant or the State. The defendant failed object.to

We first consider whether the defendant’s failure to object
contemporaneously to the unrecorded discussion judgebetween the
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chal­the defendant fromforeclosespaneliststhe venireeightand
consistently“This court has heldonprocedure appeal.thelenging

that were notappeal pre­raised onwe ‘will not consider issuesthat
445, 447,McAdams,v. 134 N.H.in the court.’” Statesented lower

(1991) LaLiberte, 621,v. 124 N.H.1273, 1273 State(quoting594 A.2d
Somersworth,(1984)); 131Cityv.621, 1025, 1025474 A.2d Perron of

(1988) (axiomatic283, ig­that matters303, 305, A.2d 284N.H. 553
on a generaltrial not be raised Asmay appeal).in the courtnored

sim­rule, objection is not relaxedcontemporaneous requirementthe
Reynolds Cunningham,v.pro se.appearsbecause the defendantply

(1988).300,312, 315, A.2d 302Warden, 131 N.H. 556

however,1015,573, 474 we124 N.H. A.2dWiley,In Brien v.
rule, excep­“that anexception holdinga to thenarrowpronounced

the trialis . . . with to an issue on whichrequired respecttion not
se,party appearing proto the law to aexplainhas undertakenjudge

the Id. atexplained exception requirement.”hasif the not alsojudge
The at bar involves an inade­575, 474 at fact that the caseA.2d 1016.

inadequateBrien anthe law whereas involvedofquate explanation
not, the sug­does as Stateexception requirementof theexplanation

intwo both concerns preser­these cases. The issuedistinguishgests,
Therefore, in pressed uponwhile the court this caseof rights.vation

objections,timely corollaryto make the ofthe needthe defendant
here;in fullapplicable namely,the Brien isprinciplethe rule and

with onlyobjection requirement, partial explana­of theexplanation
law, serve, Brien,in hinder compli­will as to meaningfultion of the

objectionthe requirement.ance with

can reasonablythat a sepro litigantfollows from BrienIt
willlaw a rea­givea to theundertaking explainthat courtexpect

Thus, court, bythe un­explanation.accuratesonably complete and
into the defendantjury processthe selectionexplaintodertaking

rightinform the defendant of his tocase, obligatedbecame tothis
in the peremp­for cause addition to threejurors exercisingexclude

defendant, jurorsThe unaware that he could havetory challenges.
cause, may it his chal­thought prudenthave to hoardexcused for

misinformed,or, mayhe well underestimated thelenges; being have
parteex between the judgeof the discussions and veniresignificance

will, therefore, the of theWe consider merits defendant’spanelists.
failure object.his todespiteclaims

court’s to thearguesThe defendant that the failure record ex
jurorswith the prospective violates State v.eightdiscussionsparte
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416, There, recognized127 N.H. 503 A.2d 762. we that dis­Bailey,
of counsel betweenhearing judgeoutside the the and venirecussions

promoteserve to “minimize awkwardness and candor frompanelists
421,127 N.H. at 503 A.2d atBailey, (citingthe State v. 767panelist.”

(1st1, 2 1980), denied,v. 639 F.2d Cir. cert. 451 U.S. 913Pappas,U.S.
(1981)). however,hold,We went on to that such discussions without a

only involvingnot thepolicyrecord violate constitutional defendant’s
to an but alsoright impartial jury, appellatethwart effective review.

421, 767;127Bailey, Castle,N.H. at 503 A.2d at see also State v. 128
(1986) (“when649, 652, 848,N.H. 517 A.2d 850 ex parte discussions

record,held off the the ofdeprivedare defendant is access to the
information needed to his to aeffectively rightexercise challenge

(4th 1977)Rucker, 1046,juror”); v.United States 557 F.2d 1049 Cir.
(court’s voir dire examination must allow the defendant to make rea-
sonably intelligent use of his peremptory challenges and challenges

cause).for

onlyThe State that error is committedargues when the court
Indeed,arefuses for a record.request the court unerringly applied

which, fact,Baileythe in inholding supports position.the State’s
Yet, we find no reasonprincipled to continue to confine the record

to instances whererequirement one has requested.been The State
atconceded oral thatargument the value of encouraging juror can­

weighsdor poorly against the significant benefits to be bygained
a record inpreserving all instances judgewhere and panelistsvenire

hold parteex discussions. isgoal “proceduresOur to establish that
reasonablyare necessary promoteto . . . fairness and impartiality

among jurors.” 421,Bailey, 127 N.H. at 503 A.2d at 766. Accordingly,
we hold that the trial court must preserve a record of the discussions

here,at issue even if such requested.a record is not

The State argues anynext that violation of Bailey in this case
is harmless error abeyond reasonable doubt. See Bailey, 127 N.H. at
421, 503 atA.2d 767. We Indisagree. Bailey, the court employed a

(1)probability intest considering: whether the trial judge exhibited
(2)a general to cause,reluctance excuse for and whether there was

any reason to fear progressive jurorsreluctance to excuse for cause
as jury pool 422,the diminished. Id. at 503 A.2d case,at 767. In that
the judge dismissed twelve of panelists,thirteen hisindicating ready
willingness to for Also,excuse cause. Id. the ofarrival a poolnew of
panelists anyalleviated judgefear that the would become pro­
gressively to jurors.reluctant excuse Id. Under those circum­
stances, that,we concluded as to panelist,the thirteenth “there was
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a of statement wouldthat record [his]remote chanceveryaonly
Id; see alsodisqualification.” Pappas,any indication ofhave revealed

(harmless twenty-three ofwhere court excused2 error639 F.2d at
injurors parteinvolved ex communicationtwenty-five prospective

chal-peremptorycounsel did not exhaustcourt and defensewith
lenges).

do suchin the case before us not afford assur-circumstancesThe
injurorstheonly eight questionfour ofThe court excusedances.

on aremaining, only peremptoryone was excusedand, fourof the
werechallengesa four peremptorytotal ofchallenge thougheven

the challengesfails to show how fourthe recordexercised. While
assume,unwillingare to forthe weparties,allocated betweenwere

decision, failed to use all three ofof that the defendantourpurposes
three histhe used all ofAssuming that defendantchallenges.his

may requireda choice have de-challenges, Hobson’speremptory
elsewhere, to theonly one thin ranksleavingploying challengestwo

Bailey,at issue. The second ofjurors prongof fourremainingthe
jurorof is Thepool,the indeterminate.concerning diminishment

ansufficiently negatesnor inference thatsupportsrecord neither
jurors.reluctant to excuse Accord-progressivelythe court became

was asay beyondwe to that the error harmlessare unableingly,
reasonable doubt.

stated, proceed­For we reverse and remand forthe reasons
with opinion.not inconsistent thisings

Reversed and remanded.

All concurred.


