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(David Peck,Arnold, S. senior assistantattorney generalP.John
for the State.orally),the brief andattorney general, on

Abbott, Jr., defender, by brief andappellateassistantW. Kirk
orally, for the defendant.

Thayer, convicted felonious as-defendant was of sexualJ. The
III,sault, a in632-A:3, following jury Superiortrial CourtRSA

J). conviction,0O’Neil, contendinghe his thatappeal challengesOn
in evidence of a act. N.H. R.admitting priortrial court erred badthe

404(b). (1) theEv. the defendant raises three issues:Specifically,
the for otherpurposeerred in bad act relevant afinding priorcourt

(2)or court indisposition; rulingshow character the erredthan to
the of a act was notpriorvalue of evidence badprobativethat the

(3)effect; courtby its and thesubstantially outweighed prejudicial
that the defendant committed thefinding proofin clear haderred

We find no error and affirm.offense.prior
in twoBelknap County separatewas indicted forThe defendant

assault, allegingof felonious sexual the indictments that heincidents
nieces,the breasts of two of his both of whom were undertouched

also inyearsthirteen of The defendant was indicted Merrimackage.
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assault,incidents of felonious sexual theCounty for two different
alia, that he touched thealleging,indictments there inter breasts of

nieces, of an victim inallegedtwo of his one whom was also the Bel-
in nowCounty incidents and is the victim the case onknap appeal.

of these victims were under thirteen ofalleged years age.Both
court the motion toBelknap County Attorney’sThe denied trans-
two toCounty Belknap Countyfer the Merrimack indictments for a

Prior Belknap Countyconsolidated trial. to trial on the two indict-
ments, the a for permissionState filed motion to use the Merrimack

404(b).County indictments as of acts. R. Ev.priorevidence bad N.H.
At thepretrial hearing, granteda court the State’s motion over the

objection. the MerrimackSubsequently, Countydefendant’s indict-
trial,were nol prossed. jury acquittedments At the the defendant of

the Belknap County charges.one of
in yearsThe victim the case on whoappeal, was twelve old at the

trial,time of testified that one andSaturday she the defendant were
aattending family her inbirthday party at cousin’s house Belmont.

victim andThe the defendant were ariding three-wheeler on intrails
neighborhood vehicle,the when stoppedthe defendant the lifted up
jackether and began touchingshirt and her breasts as he kissed her.

incident,The victim also testified as to the Merrimack County
occurred priorwhich to the events related above. She testified that
watching defendant,while television with the hadhe touched her

breasts and kissed her.

matter,As a preliminary arguesthe State that the defend­
objectant’s failure to contemporaneously during trial to the admis­

sibility of priorthe bad act evidence himbars from raising that issue
on Weappeal. disagree with the State’s position that the defendant

requiredwas to objections evidence,renew at trial his to the which
originallywere asserted at the pretrial hearing on the State’s motion

to admit badprior act evidence. weAccordingly, address the sub­
stantive byissues raised the defendant on appeal.

Evidence of badprior acts is foradmissible limited rele­
vant thanpurposes other to prove character,the “defendant’s bad

ordisposition propensity committo the crime for which he is in­
Barker,v.dicted.” State 117 543, 546,N.H. 1179,374 A.2d 1180

(1977). New 404(b)Hampshire Rule of Evidence states:
“(b) Crimes,Other Wrongs, or Acts.—Evidence of other
crimes, wrongs, or is notacts admissible to prove the char-
acter of inpersona order to show personthat the acted in
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however, be admissible formay,Itconformity therewith.
motive, intent,as of opportunity,suchpurposes, proofother

identity, absence of mis-knowledge, orplan,preparation,
or accident.”take

the of evi-admissibilityutilized to determineA test isthree-pronged
First, the evidencesupra.v. Barkerof a bad act. Statedence prior

than to character or dis-provefor a otherpurposerelevantmust be
Second, clear that the defendant com-proofmust bethereposition.

Third, the value the evidenceofprobativethe offense.priormitted
toby prejudicethe ofsubstantially outweighed dangernot bemust

474,Tarsitano, 730, 735, A.2dv. 134 N.H. 599the Statedefendant.
(1991).477

to bad evidence lies within[prior acts]“The admitdecision
Trainor, N.H.the trial court.” State v. 130ofthe sound discretion

(1988).1236,374, “The defendant bears the bur­371, A.2d 1238540
by the trial To. . an abuse of discretion court....provingden of .

reversible on the defendantappeal,an abuse of discretionconstitute
un­‘clearlywas untenable orrulingthe trial court’smust show that

Walters,his State v. N.H.the of case.’” 128prejudicereasonable to
(1986)786, 305, 125783, Whitney,A.2d 307 State v.(quoting519

(1984)) (citations omitted).636, 639, 1158, 1160484 A.2dN.H.
assault,with RSAwas felonious sexualchargedThe defendant

632-A:3, The to that therequired proveIII. was defendantState
his for the of sexualpurposetouched niece’s breastsintentionally

or that if the foundargues juryarousal The defendantgratification.
conduct, ofallegedin the stateengaged requisitethat he had the

and, therefore, inreal casenecessarily followed “the issue thismind
at all.” Thus he contends thewhether the conduct occurred thatwas

a than provewas not relevant for other to charac-purposeevidence
the trial erred in the badallowing priorter and courtpropensity,or

intent because of that evi-probativeact evidence to show the value
“extremelydence was weak.”

53, 60-61, 60, (1986),In N.H.Hickey,State v. 129 523 A.2d 65
that “when there is a need to that aprovethis court stated defendant

find,may. . the court in ofpurposely properacted . the exercise
discretion, justification for evidenceadmitting priora ofstronger

if the isprove provecrimes to intent than burden to mere reckless­
in “real issue was theHickeyness.” Because the whether defendant

assault],” we thecommitted sexual held that evidence of[felonious
theassaults victim would have beenalleged prior upondefendant’s
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61,proveadmissible to the defendant’s state of mind. Id. at 523 A.2d
at 65.

withpriorEvidence of the defendant’s sexual contact the victim
intent,was relevant to and of his at the time of theprobative Belknap

incident,County touch her purposeto for the of sexual arousal or
Parker, 532,525, 809,127gratification. See State v. N.H. 503 A.2d

(1985).813 Such evidence “made it more thatprobable associ-any
ated of the with the theclothing uponcontact defendant sexual parts

intentional, casual,of the victim’s was notbody themanifesting req-
Hood, 606,v.purpose.” 607,uisite sexual State 131 N.H. 557 A.2d

(1989).995, 996 evidence was notThe admissible to show that the
a to inpropensity engagedefendant had sexual gener-misconduct

to anally, but was admissible demonstrate intent to touch this victim
for gratification.sexual The defendant has failed to thatestablish the

totrial court’s decision admit evidence of the prior bad act to prove
intent was or“clearly untenable unreasonable.” v.State Whitney,

639,125 N.H. at 484 A.2d at 1160. The defendant cannot seriously
that aargue holding priorsuch allows evidence inof acts inany case

which the charges “purposeful”State or “knowing” Suchconduct. a
position simply ignores the whichconsiderations must be under-
taken on a case-by-case bybasis the trial court.

The defendant also contends that the trial court failed to
articulate the for findingbasis that the probative value of the evi­
dence was not substantially outweighed by its prejudicial effect.
“While ... we would strongly encourage trialthe court to assist our

byreview making specific findings supportto its evidentiary rulings,
so, itself,the failure doto in and of does not require reversal.” State

827, 830,v. Dalphond, 317, (1991).133 N.H. A.2d585 320 Moreover,
because the defendant has not shown “that the admission of the prior
bad acts evidence ‘clearlywas untenable or prej­unreasonable to the

(citationsudice of omitted),case’ say[his] we cannot thethat trial
court inabused its discretion admitting the evidence.” State v.
Trainor, 375,130 N.H. at 540 A.2d at 1239.

The defendant also suggests that error occurred when the
trial court issue instruction,failed to a limiting both when the vic­

testimonytim’s firstwas elicited and again during its final charge.
Because the defendant tofailed request objectsuch instructions or

absence,to their he cannot now Bruce,ofcomplain error. State v. 132
470,465, (1989)N.H. 1144,566 A.2d 1148 (obligation of counsel to

request instructions thelimiting evidence);ofscope Brown,State v.
520, 527, (counsel132 N.H. 544, (1989)567 A.2d object548 must at

instructions).trial to jury
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inerredthat the trial courtFinally, arguesthe defendant
indictment, the defend­proofclear thatan untriedonfinding, based

fails, however, be­argumentact. Thisprior badant committed the
criminalis not limited tobad acts evidence“[p]riorcause

(ci­374, atTrainor, at 540 A.2d 1238v. 130 N.H.Stateconvictions.”
indictment, ifomitted). otherwisependinga“Evidence oftation

2d,29 Am. Jur.(citingId.is admissible.”supported,andcompetent
(1967)). at hearingthe motionsproceededThe§ 331 StateEvidence

it that the victim wouldin which indicatedan proofwith offer of
ofwhich was the basis the indict­to the incidenttrial astestify at

of“paucitythat the factsthe contendsOn defendantappeal,ment.
“fullyfailed toproof”in its offer ofby prosecutionthepresented

The defendantexpected testimony.”of thetrial court][theinform[]
tonot, however, object proceeding byat the the State’shearingdid

offer, hearing atthe either at the orchallengenorproofan offer of
totrial, victim in untried indictment testified the actsAt the thetrial.

Thus, testimony supported allegationsthe victim theofthealleged.
indictment, in with the indict­testimonythe connectionandin the

thethat defendant committed priortheprovided proofclearment
374,Trainor, N.H. at 540 A.2d at 1238.v. 130act. See Statebad

Merrimackto the trial court that thearguedThe defendant
imply­to nolgoing prossed, presumablywere beCounty indictments

not, therefore, Theproof.constitute sufficienttheythat coulding
however,indicates, Belknap Countyof therequestthat at therecord

nolCounty prossedindictments were with­the MerrimackAttorney,
of a in Merrimackplea agreementin theprejudice hope reachingout

case, the forthereby necessitytrial of thisCounty avoidingafter'the
circumstances,two trials. Under thesemaking go throughthe victim

in priorclear of the bad act.finding proofthe trial court did not err

Affirmed.

All concurred.


