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(David Peck,Arnold,P. assistantattorney general S. seniorJohn
orally),brief and for the State.attorney general, on the

Innes, Manchester, brief for theby orally,F. of and defend-Scott
ant.

from theBATCHELDER, appeals byThe defendant the denialJ.
J.) a trial theof his motion for new on(Murphy,CourtSuperior

error, we af-Findingassistance of counsel. noof ineffectiveground
firm.

three of felo-aggravatedwas of countsThe defendant convicted
X-a,assault, 632-A:2, ofand two counts feloniousnious sexual RSA

assault, All of the assaults were committed onsexual RSA 632-A:3.
she, thelivingA. mother and two were withHolly while her sisters

The aggravateddefendant and his felonious sexual assaultsfamily.
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alleged bywere to have been committed the defendant coer-through
ofby authoritycion virtue of his as head of the household.position

incidents,firstThe two the bases for the of feloniouscharges sex-
assault, 1986,in Hollyual occurred when was fifteen years old. One

by to fromday stayshe was instructed the defendant home toschool
for his child.baby-sit three-year-old request, HollyAt his made him

inhim his tojoinedbreakfast and bedroom watch television. He then
door, himtold her to lock the sit next to on the bed and perform

fellatio. After he had sexual withcomplied,she intercourse her.
Two later Onyears three more incidents occurred. a inmorning

August 1988, the defendant told the children to outside.go Holly’s
nearbysister took the other four children to a park, Hollyleaving

home alone with the defendant. He told to lockHolly the doors and
bedroom,him in hisjoin performedwhere he anal intercourse with

her. Later that month the defendant toHolly doing laundrytold start
late one then hernight performand had in thefellatio room.laundry

later,One night bed,several weeks after ineveryone else was the
defendant took hisHolly stepsonto Carl’s attic tobedroom theplay

leave,forguitar her. After thetelling Carl to defendant Hollytook
into an adjoining storage area hadand sexual intercourse with her.

conviction,hisFollowing the trial,defendant moved for a new
claiming ineffective assistance of arguedcounsel. He in superior
court, here,heas does that his trial lawyer failed to interview certain
witnesses and call them to testify, to fullyfailed examine the wit-

call,nesses he did to preservefailed the with respectrecord to two
conferences,unrecorded bench and inadequately cross-examined the

Anvictim. evidentiary hearing motion,was held on the defendant’s
at which four trial witnesses and two producedwitnesses not at trial
testified, in addition to defendant’s trial counsel. Upon hearing the
evidence, and after the trialreviewing transcripts, the motion judge
held that the defendant had not hedemonstrated that had prej-been

byudiced counsel’s purported omissions and denied the motion.

The standard for measuring attorney performance, under the
right to provisionscounsel of both the Federal and State Constitu­
tions, is one of reasonably Fennell,effective assistance. State v. 133

402, (1990).405, 329,N.H. 578 A.2d 331 Because the defendant rests
constitutions,his claim on both we address it independently under

Constitution,the State Ball,see v. 124 226, 231,State N.H. 471 A.2d
347, (1983),350 although, as the two identical,standards are “the
analysis and is theresult same under constitution,”each State v.
Glidden, 359, 361, (1985).127 1349,N.H. 499 A.2d 1350
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“claim, we with the‘startconsideringIn an ineffectiveness
within limits ofconduct falls thethat counsel’sstrong presumption

variety ofbearing in mind the limitless stra­...practicereasonable
Fennell, suprathat counsel must make.’”decisionsand tacticaltegic

1, 4-5,127405, Faragi,v. N.H. 498A.2d 331 State(quoting578 atat
(citations omitted)).(1985) To a claim of723, prevail on726A.2d

assistance, show both that counsel’sdefendant musttheineffective
and that there is “a reasonable proba­deficientperformance was

errors,that, the result of theunprofessionalbut for counsel’sbility
v. Washington,have been different.” Stricklandwouldproceeding

(1984).668, attorneythan competent performance,694 Less466 U.S.
to the anactually prejudiceresult in defendant fortherefore, must

succeed; is unable to dem­to the defendant“[i]fclaimineffectiveness
not even decide whether counsel’swe needprejudice,suchonstrate

competence.”reasonablethe standard offell belowperformance
5, 726 v.(citingat A.2d at Stricklandsupra 498Faragi,v.State

Washington supra).
claim, wethe merits the defendant’s addressto ofturningBefore

in theapplicationthe erred his ofjudgethat motionargumentshis
forFirst, the an incorrect testemployedhe contends that courtlaw.

in the courtAlthough the course of.its orderprejudice.determining
test,Washingtonv. as set forthtwo-prongedthe Stricklandstated

above, it defendant has failed to demon-by statingconcluded “that
a have acquittedthat he would beenprobabilitystrate reasonable

evidentiaryat hear-testimonythe introduced thehad evidence and
added.) Ac-jury.” (Emphasisme submitted to thebefore beening

defendant, requireandcording to the because Strickland Fennell
proceeding”that of the would haveprobabilitya the “resultonly
he to ain show would be entitledprejudice,different order tobeen

of a mistrial basedtrial if he show a reasonable likelihoodnew could
to to “ver-equivalentThus “result” not bejury. readingon a hung

dict,” if evidenceprevailthat he should the additionalargueshe
he notonly juror acquit,one to and that needpersuadedhavewould

all twelve.persuade

intothe defendant reads too much the StricklandWe believe
in­of the proceeding.”use of the term “result StricklandCourt’s

of capital sentencingof a criminal conviction but areview notvolved
a inlike trial its adversarial formatsufficiently“which isproceeding,

for that counsel’s rolein the of decision .. .and existence standards
to counsel’s role at trial....” Strick­proceeding comparablein the is
omitted).(citationland, forBecause the standardsupra at 686-87
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assistance was therefore intended to to more thanapplyineffective
proceeding, generic obviouslyone of the term was chosen delib-type

Moreover, in areviewing alleged ineffective assistance aterately.
trial, Supremecriminal the United States has aCourt stated that

probabilitydefendant must that “there is a reasonable that theprove
inverdict would been different... order to actualhave demonstrate

(1986) (em-Morrison, 365,477prejudice.” Kimmelman v. U.S. 375
added); 720, 728,phasis see also State v. 129 N.H. 533 A.2dAllegra,

(1987) (to338, ineffectiveness,find a344 court must be satisfied “to
ofdegree probability prejudiced[the defendant]reasonable that was

by a from theverdict different verdict that would have followed [ab-
error]”).sent attorney Because a “verdict” in a criminal case can

only conviction,an or aacquittalbe see BLACK’S LAW DICTIONARY
(6th 1990) (formal1559 ed. or jury,decision madefinding by verdict

unanimous),in criminal mustcases be the didjudgemotion not err.
The defendant also thatasserts where the judge hearing a motion

for newa trial based on alleged ineffective isassistance different
trial,from judge presided prejudicethe who at the needprong not be

inestablished. Nothing appealthe record on indicates that this argu-
ment was made below. It is nottherefore properly before this court.

Gruber, 83, (1989).See v. 132 N.H.State 562 A.2d 156

Finally, regarding superiorthe applicationcourt’s of the legal
standards, the defendant complains that the court improperly exam­
ined separately each new piece of evidence adduced at the tohearing
determine thewhether defendant had been prejudiced itsby absence
at trial. To the contrary, the order theon motion for a new trial indi­

that,cates after considering the ofmateriality the additional evi­
dence offered theby witnesses and their credibility, the court
concluded, on evidence,based the totality of the that the defendant
had not shown probabilitya reasonable of a different result at trial in
the of allegedabsence counsel’s Reachingerrors. this byconclusion
“independent analysis of each providedclaimed error for a thorough
and complete into theinquiry fairness of the v.proceeding.” Avery

138, 150, (1988).Cunningham, 952,N.H.131 551 A.2d 959
At hearing trial,the on the motion for newa defendant’s trial coun-

sel testified trialregarding his preparation and Hestrategy. charac-
terized the case as on victim,theturning of thecredibility stating
that his theory of wasdefense that Holly had lied the sexualabout

inassaults toorder be toable anescape unhappy and strict home
environment and live with her boyfriend.

The trial transcript indicates defense counsel’s toefforts impeach
Holly’s Hecredibility. examined her about inchanges her successive
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inci-statements, originallyher confused theincluding havingpolice
not ini-policeand thevaginal tellingof and anal intercoursedents

outbroughtthe assaults. He hertially allegedabout several of
Todd,boyfriend,in be with herorder tohistory lying, especiallyof

theoryto to the defense was theKeyshe was allowed see.whom not
about the assaults. She stated on cross-Holly’sof revelationtiming

worker inwhen, a she to a socialrunaway, spokethat asexamination
house, told thatto of the she the worker theattemptan remain out

house,in the was oftenthe that householdkept cocainedefendant
water, children mentalheat or and that the suffered andwithout hot

allegedthe assaults hadthoughabuse. Even some of sexualphysical
however,occurred, and had “wanted to tell socialrecently Holly [the

house,”in thethat was on she admittedgoingeverythingworker]
assaults at that time. Sheanyhad failed to sexualreportthat she

believed, ended,social hadafter with the workerher conversation
home until was eighteen.would forced to remain shethat she be

boyfriend,the assaults to herlater she revealedSeveral months
week, to in himTodd, and, within she move with andpermitteda was

family.his
Todd,of eliciteddefense counsel thatThrough direct examination

leaveHolly Accordingher desire to home.Todd and had discussed to
inTodd, him about sexual abuse she statedHollywhen told the effect

way,”had a which Todd understood to mean thatthat she “found she
better,make youa to out of there and lifeway get [her]had “found

know, hismaybe.” closing argument defense counsel tiedDuring
testimony emphasize theoryand to hisHolly’s togetherTodd’s of

defense, i.e., notknowing legallythat she could leave home onHolly,
alreadyof the information she had to the au-strength providedthe

thorities, way” fabricatingcame with “a ofup by allegations sexual
assault.

claims, among things,defendant other that trial counselThe did
called to in histestifynot examine four witnesses behalfadequately

sister, wife,trial. The witnesses —the defendant’s his and twoat
observations relation-concerning Holly’sfriends —testified their of

with in Inthe defendant and the other adults the house. anships
Holly’s testimonyto that sheapparent attempt undermine was

defendant,under domination thechiefly disciplined by and the of
Holly’scounsel from their thatdefense elicited them observations

and defendant’s children. Addi-disciplinedmother the wife the
they Holly’sthat mother lost her andtionally, tempertestified often

Holly, theory allega-the thatyelled supporting Holly’sat defense
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a desire an environmentby unhappywere motivated to leavetions
bynot the defendant.solely created

hearingthe on motion for a newTestifying at the defendant’s
trial, infour witnesses offered substantial addition tonothingthese

details,ortestimony, adding onlytheir trial cumulative irrelevant
Holly’sof which were consistent with and her mother’s trialsome

The court ruled that the witnesses’ new testi­testimony. superior
inmony “amply theydemonstrated that what knew addition to that

wasthey necessarily helpfultrial]which testified neither to the[at
or, instances, that,in relevant.” asagreedefense some We the addi­

testimonytional would not have served to the victim’sdamage cred­
notibility, the defendant has shown that he was itsprejudiced by

absence.

With to the in­respect defendant’s claim that counsel was
in to interviewfailing putativeeffective or two other de­produce

witnesses, agree who,fense we also with the judge,motion after
witnesses,the found thathearing wastestimony“[t]heir likewise

neither nornecessarily helpful credible because of their relationship
with andthe defendant because of the inapparent inconsistencies

testimony.” incident,their own Testifying about the 1988 when the
children were to park, Tanya Lind,taken the and Carl the defend­
ant’s didstepchildren, not offer testimony that materially conflicted

did,with however,Holly’s; they contradict Witheach other. respect
incident,to the attic although Carl testified that he was never asked

by the defendant to soleave the room that he could be withalone
Holly, expresslythe court found the not willwitnesses credible. We
not overturn credibility factfinder,the of the inruling who is bestthe
position determination,to amake such and with the be­agree court
low that the defendant has not demonstrated a reasonable likelihood
that counsel’s failure to call these witnesses affected the outcome of
his trial.

The defendant also claims attorney inerror his trial
counsel’s failure to a ofpreserve record two bench conferences. He

argue prejudiceddoes not that he omission,was by this but claims
instead that it constitutes se,ineffective assistance per requiring no
showing prejudice.of Although narrow incircumstances exist which
counsel’s ineffectiveness may give rise to a ofpresumption prejudice,
such as an actual interest,conflict of see Strickland, 692,466 U.S. at
generally “prejudice presumedis only ‘where leadingcircumstances
to counsel’s ineffectiveness are so egregious that the defendant was
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at v.Humphreyall....’”any meaningful assistancein effect denied
(1990)737, 763,727, A.2d 769Warden, N.H. 584133Cunningham,

omitted).(citations is warranted be-presumptionIn cases thesuch
case-by-case is not worthlikely inquirythat ais socause prejudice

Fennell, N.H. atState v. 133supra;Stricklandlitigation.the cost of
to the bench conferences406, The failure here haveA.2d at 331.578

of the trial tran-this Prom our reviewdoes not meet test.recorded
attemptrelate to counsel’sthat these conferencesscript appearsit

Theby boyfriendwritten the victim’s to her.a letterto introduce
cross-examination,during Holly’s after de-occurredfirst conference

second, occurringshow the letter. Thewas to herfense counsel about
for of affordingwas thetestimony, apparently purposeTodd’sduring

letter to owncompare copy.the to the hisprosecutorthe opportunity
see,we are unable to heargue, whynot andThe defendant does

actual prejudicethe burden to demonstratebe relieved ofshould
of these benchfrom absence of a record conferences.the

contents,Moreover, at trial about the letter’sTodd testified
the hearing.not offer it at motion Neither didand the defendant did

trial counsel at the motion whetherinquire hearingthe ofdefendant
the We that thehe what occurred at bench. concluderecalled had

show how his failure to have theattorney’sdefendant has failed to
prejudiced him. As the defendant hasbench conferences recorded

by theactually prejudicedfailed that he was above threeto show
errors, we not decide whether trial counsel’salleged perform­need

reasonably Faragi,than State v. 127 N.H.competent.ance was less
5, A.2d atat 498 726.

final claim of error trialattorneyThe defendant’s is that
thecross-examined victim about inconsisten­inadequatelycounsel

andtestimony givencies her statements she had to the po­between
he inAlthough purportedlice. contends that counsel’s failure this
a of trialregard strategy, testimonywas not matter counsel’s at the

motion Asked he had a tac­hearing reveals otherwise. whether made
victim,tical not to to the counselattempt impeachdecision answered

Rather, noted,that not. he he hadhe had made substantial inquiry
occasions,about on outlying bringingher numerous material incon­

in her the Bothsistencies various versions of assaults. the victim’s
testimonycross-examination and defense counsel’s closing argument

defense;a of thisplausible theorydisclose was themanifestly prod­
uct of which will nottactical we State v.judgment, second-guess.

362, Moreover,Glidden, 127 N.H. at 499 A.2d at 1351. re-having
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the and comparedviewed entire record the victim’s various state-
ments, we anyfind that additional inconsistencies not onelicited

allegationscross-examination were not material to her of sexual as-
The satisfy prongsault. defendant has failed to either of the Strick-

land standard.

sum,In the has shown that he was ofdepriveddefendant not
assistance counsel at trial. His motion for aeffective of new trial was
denied.properly

Affirmed.

All concurred.
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