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the and comparedviewed entire record the victim’s various state-
ments, we anyfind that additional inconsistencies not onelicited

allegationscross-examination were not material to her of sexual as-
The satisfy prongsault. defendant has failed to either of the Strick-

land standard.

sum,In the has shown that he was ofdepriveddefendant not
assistance counsel at trial. His motion for aeffective of new trial was
denied.properly

Affirmed.

All concurred.
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(Donald Feith, attor-Arnold, assistantattorney generalP.John
brief), thebrief for State.byon theney general,

defender, Concord,of briefbychief appellateE. Duggan,James
for the defendant.

defendant, the decisionThayer, Gagnon, appealsPaulineTheJ.
J.){Smith, the State to reduce herallowingthe Superiorof Court

violation, 625:9, (Supp.to RSA VIpursuantto achargemisdemeanor
court,in the district but1991), arraignmentafter hermonthseight

We affirm in andsuperior partin the court.arraignmentherbefore
in part.reverse

inandagainst Gagnon,complaintThe State filed a misdemeanor
assignedon that and court-arraigned charge1990 she wasJanuary

{Anctil, J.), trial,District Court aftercounsel. The Berlinappointed
her, to theappealed superiorand she courtand sentencedconvicted

1991).(Supp. Gagnon again599:1 wasfor a trial de novo. See RSA
4, 1990, finalOn at aSeptembercounsel.court-appointedafforded

Intentfiled a “Notice of to Proceed Underhearing, the Statepretrial
625:9[,] superior disposethe court torequestedVI.” The noticeRSA

theand to remand it to district court forthe case as a violationof
objection, the court thesuperior grantedOversentencing. Gagnon’s

appealand this followed.requests,State’s
1991)625:9, a(Supp.on that RSA VI allowsGagnon argues appeal

onlya misdemeanor to a violationchargeto reduceprosecutor
instance, i.e.,in first inat time of thearraignment”to or the“[pjrior

court, in court. Given thesuperior superiorand not thethe district
cases, 592-A:2;RSAjurisdiction over misdemeanor seecourt’s broad

599:1, “arraign-that the statute’s reference tothe State counters
at either the district court or the superiormeans arraignmentment”

court.
1991). reads,625:9, in(Supp.VI ItThe statute at issue here is RSA

pertinent part:
the inarraignment, may,at the of state its“Prior to or time

discretion, aany designatedoffense misdemeanorcharge
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time,a At anprosecutor... as violation. such the shall make
affirmative statement to the court as to whether he intends
to thisproceed paragraph.”under

statute,first to the seeTurning Geiger,the of Chambers v.language
(in(1990)149, 152, 1356,133 N.H. 573 A.2d 1357 a case of statutory

construction, statute,stepfirst is to examine words of because words
intent),of are legislature’sstatute touchstone of we note that the

is in The“arraignment” any way. givesword not modified statute no
hint to limit itslegislaturethat the intended to districtapplication

wished,arraignments. legislaturecourt Had the it could have easily
and done so. The not “the of ar-explicitly statute does read time

in court,”the nor “theraignment arraignment.”district even It sim-
“arraignment.”reads:ply

inmayMisdemeanants be thearraigned both district court
Super.superior 2.3;theand court. See Dist. & Mun. Ct. R. Ct. R.

97. Although no court rule or statute inrequires arraignments the
court asuperior after misdemeanor no orappeal, rule statute forbids

arraignments Moreover,such either. the only court rulesuperior
mentioning toarraignments refers them without theirlimiting scope
or application:

defendant,“A who is represented aby attorney, may enter
notplea of without formalguilty arraignment by at, orfiling

before, the fixed arraignment,time for a written statement
signed by the defendant thatcertifying he has areviewed

of the .”copy indictment . . .
Super. R. GagnonCt. 97. inasserts her brief that reference“[t]he
to indictment [in RuleSuperior 97]Court makes it obvious that the
procedure is applicable felonies,”inonly but argument ignoresthis
our statement in 720, 725,State v. Allegra, 129 N.H. 338,533 A.2d

(1987),342 that “there is statutoryno prohibition against indicting
for a misdemeanor.”

A appealingdefendant a misdemeanor fromconviction the district
has, bycourt twopractice,common arraignments: atone the district

court after he or isshe first charged, and one at the superior court
McNamara,before See 1trial. R. NEW PRACTICE,HAMPSHIRE

(1980).Criminal and 365,§Practice Procedure at 234-36 As
superior noted,the court “the normal procedure is, on misdemeanor

appeals, to require the defendant to be present any pretrialat hear-
ing, but not to them until sucharraign time as jurythe is selected.”

(inSee also id. misdemeanor appeals, arraignment is generally con-
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trial).of concedes that the “normalGagnonmorningtinued until
in thea second timeappellantsarraignto misdemeanorispractice”

however, an isarraignmentthat suchargues,court. Shesuperior
function allow amain is toarraignment’sanunnecessary because

ap-and misdemeanorformally plea, appellantsenter adefendant to
a notthey alreadyhave enteredin court afteronlypear superior

Therefore, reasons, supe-aGagnonplea in the district court.guilty
thebycontemplatedcould not have beenarraignmentrior court

disagree.of the statute. Wedrafters

convic­An the court from a misdemeanorsuperiortoappeal
totransfers the wholejudgment proceedingthat andtion “vacates

Court, the com­originaltried de novo onthere to beSuperiorthe
Cook,v. 96a new information.” Stateamended ... or onunlessplaint,

(1950). Thus,778, that is left of the case212, 214, 72 A.2d 779 allN.H.
with nocharge,the or amendedoriginaldefendant isagainst the

conviction, ap­to it. theAlthoughand no sentence attachednoplea,
into thelikely guilty chargeto notquite pleadispealing defendant

court, arraignment super­amaking secondsuperior therebythe
MCNAMARA, 1 NEWdefendants, R. HAMPSHIREto seemanyfluous

365,§and 236Practice, Procedure atPracticeCriminal
(1980), is a notequivalentan not the offiling appealthe mere of

aarraignment givesThe court the defendantplea. superiorguilty
and his orin which a new ensures thatpleato entersettingformal

§ 361,Id. 229.carefullyare atrights guarded.her constitutional
inabove, have beenappellants arraignedAs misdemeanornoted

We thatmany years. legislaturefor assume thesuperiorthe court
when and RSAthis it wrote amendedknowledge practicehad of

1991)625:9, knew how to of the stat-applicationVI and avoid(Supp.
if it wanted to do so. Brooks v.to courtsuperior arraignmentsute Cf.

(1984) (whenPadula, 668, 671, 1032, legisla-N.H. 485 A.2d 1034125
repeatedstatute which construction has beenture reenacts on

bar,by adop-and reenactment constitutes legislativebenchplaced
construction).oftion longstanding

625:9, 1991),of RSA VI weto the wordsReturning (Supp.
to eitherhold that refers a district court“arraignment” arraignment

Unmodified, the word limitedsuperior arraignment.or a court is not
other, merely byor and arises itsambiguity generality.to one the no

will to create an in order to re­language ambiguity“We not force
[State],it the when is clear contex­meaning][itssolve fromagainst

v.City Corp.,tual Manchester General Reinsuranceanalysis.” of
(1986).1063,806, 809, 1065127 N.H. 508 A.2d
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thatnonetheless the court’s deci­Gagnon argues superior
the Thehistory. history,is to statute’s shecontrary legislativesion

maintains, inthat it order to the cost ofsuggests was enacted reduce
counsel,defendantsproviding indigent court-appointedwith because

apersona with violation is not entitled to ancharged committing
attorney at our avoidpublic expense. policy is to examina­Although

of legislative history ambiguous,tion where the statute is not see
Serv., 542,v. Bay 540,Merrill Great 125 N.H.Disposal 484 A.2d

1101, 1102 (1984), we moneynote that was herebriefly saved because
violation,once the misdemeanor reducedcharge was to a Gagnon

longerwas no to aentitled See RSAcourt-appointed attorney. 604-­
A:2, 1991).I While to(Supp. practice maythe better be un­proceed

625:9, 1991)RSA VI (Supp.der to atprior arraignment the district
court, reducing charge priorthe misdemeanor inarraignmentto su­

discretion,court was well within theperior prosecutor’s cost-effec­
tive, contraryand not to the purpose of the statute.supposed

aGagnon appeal:raises final issue on that theassuming supe­
properlyrior court allowed prosecutorthe to reduce the misde­

violation,ameanor tocharge arguesshe that the court erred in
toremanding her case the district for sentencing only.court Because

her original conviction bywas vacated her theappeal superiorto
court, maintains,Gagnon there no conviction remainingis on which
to base a sentence. The this inState concedes issue its brief. There­
fore, we superior However,reverse the decision oncourt’s this issue.
we note the superior court has to jurisdictiondiscretion either retain
or remand to the trial.district court for

in part; reversed in part;Affirmed
remanded.

BROCK, C.J., J.,Batchelder, dissented;and the others con-
curred.

BROCK,C.J., dissenting: The majority, thedenying that statute is
ambiguous, has construed “arraignment,” 625:9,as used in RSA VI

1991),(Supp. itself,and the statute inapplyto superiorboth the and
termdistrict courts. The “arraignment,” however, is neither defined

statute,in the nor clear on its face. Greenhalge v. Town Dunbar­of
ton, 1038, 1040,122 1295, 1296 (1982).N.H. 453 A.2d “When constru­
ing statute,an thisambiguous court looks to both the legislative

objectives (citationintent and the omitted).of legislation.”the Id.
After thereviewing legislative Ihistory, conclude that paragraph VI

theof statute was onlyintended to toapply district court proceed­
thus, Iings; dissent.
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thatrevealsproceedingsthe Houseofhistorylegislative1983The
in pro-courtchanges“severalwas to makethe billofpurposethe

Superiorburden on theease thetodesignedjurisdictionandcedure
N.H.H.R.administering justice.”the coststo reduceandCourt of

added). to(1983) According Representative(emphasisJour. 551
thebill, VI “would eliminateparagraphtheofsponsortheSytek,

if Thisindigent.he isattorneyanwithpersonthatto provideneed
hearingsJudiciary,onCommitteeSenatemoney____”uswould save

added). v.1983) StateCompare26, (emphasis(MayHBon 650-FN
(court(1984) not823, need457, 828452, 481 A.2dCook, N.H.125

violation) with RSA 604-­withchargedfor indigentcounselappoint
given oppor­must bewith misdemeanorsA:2, I (indigents charged

counsel).court-appointedhavetunity to
ef-construed toshould bea statutereasonably possible,“Where

142,Civiello,v. 126 N.H.Swiezynskipolicy.”underlyingitsfectuate
(1985). history ofthe634, legislativeA review of146, A.2d 637489

1991) purposethat the primaryit clear625:9, makesVI (Supp.RSA
ofnecessity ap-avoid theis toof the statutethis sectionunderlying

a more efficientcases, in to achieveorderin certaincounselpointing
justice.ofadministration

in-theignores legislativethe statuteofinterpretationThe State’s
The pro-procedure.inefficientthoroughlyaby facilitatingtent

that wouldour is oneapprovalforthe State commendscedure
court,in the districtcasethe to file a misdemeanorStatepermit

625:9, (Supp.of RSA VIof the provisionsthe applicationpostpone
defendant, pro-for the1991), indigentcounselappointhave the court

defendant, have that defendantof theto trial and convictionceed
court, againin andsuperiorde novo theand claim a trialappeal

Then, justcounsel.court-appointedthe defendantassign indigent
court, could invoke the provi-the Statein superiorto trial theprior
1991), a “remand” ofthereby requiring625:9, (Supp.RSA VIsions of

newcourt, where the case for aoriginated,the districtthe case to
charge.the violationtrial on

efficient,an cost-effec-be consideredhardlycanThis procedure
theby legislature.as envisionedjusticeoftive administration

be toof the statute wouldimplementationthe most efficientClearly
to or at thepriorhis intentionsto declareprosecutortherequire

court, not, inin as thisthe districtarraignedthe defendant istime
trialand one com-case, appointedtwo have beenattorneysafter

pleted.
I dissent.respectfully

Batchelder, J., in the dissent.joins


