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Auburn District Court
No. 91-120

John W. O’Connor

v.

Andrew Hancock

24, 1992February

A. Russell, Concord,Charles of by brief and orally, for the plain-
tiff.

Sulloway Soden, Concord,Hollis and of <[James E. Owers and
Poole,L.Jeanine on the brief and Mr. Owers orally) for the defend-

ant.

OpinionMemorandum

Johnson, J. The indefendant this contract action appeals the
J.)(Larson,Auburn District Court’s ofgrant summary judgment in

plaintiff’s favor. The defendant thatalleges there was a genuine is-
sue of material fact that himentitled to a trial. For the reasons
stated, we reverse.

defendant, Hancock,The Andrew is the sole shareholder, sole di-
rector and ofpresident Lumber, (BakerBaker Valley Inc. aValley),
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Inin theRumney.runs a sawmillwhichcorporationHampshireNew
O’Connor, to aagreed purchase1988, John W.plaintiff,thefall of

contended,which, was toit isHancockbark mulch fromofquantity
$7,500in made an initial1989. O’ConnorO’Connorup bybe picked

allegedHancockpersonally.out to Hancockcheck madedeposit by
Valleyin the busi-it Bakerdepositedthe check andthat he endorsed

ness account.
Bakerreceived the mulch fromthat he neverallegedO’Connor

$7,500 deposit.the return of hisHancock forand he then suedValley,
counterclaimed that O’ConnorHancock, Valley,of Bakeron behalf

infailure do so resultedmulch and that his toto thepick upfailed
of the mulch. The plain-and resaledisposalto thedamages relating

17,was ongranted Januarysummary judgmentfortiff’s motion
summarydecree grantingIn to set aside thea memorandum1991.

noO’Connor, Hancock that he would “seekstipulatedjudgment to
inthe claim this action.”plaintiff’sthan to set offdamagegreater

summary judgmentthat the ofargues grantHancockappeal,On
namely,in issue of material fact exists:genuineerror because awas

agentas an for an undisclosedacting princi-whether Hancock was
anytherefore entitled to assert defensesValley,Baker and ispal,

againstBaker have asserted O’Connor.Valley could

summary judgment may granted onlyA bemotion for
fact is and thepresent, movingwhere no issue of materialgenuine

491:8-a, III;as a matter of law. RSAjudgmentis entitled toparty
766,762, 1057, 1059131 N.H. 561 A.2dBonney,Mt. Ins. Co. v.Green

(1989). in lightconsider the evidence the most favor­The court must
766,131 N.H. at 561Bonney,the the motion.party opposingable to
contractthat O’Connor breached hisallegedA.2d at 1059. Hancock

mulch, that as aby failing to remove the bark andValleywith Baker
breach, in anValley damagesBaker incurred amountresult of the

act­allegedclaim. Hancock also that he wasthat exceeds O’Connor’s
is entitled toValley,an for Baker and therefore asserting agentas

corporation’sthe defenses.

that where an individual acts as an foragentIt is well-settled
may be suedprincipal, agent person­[Hancock]undisclosed thean

Valley]the and a thirdally principal [Bakeron contracts between
Agency(Second) § 186 cmt. bRestatement ofparty [O’Connor].

(1958). Thus, Hancock conceded that he was as anacting agentsince
Hancock be sued O’Connor forprincipal, bycouldfor an undisclosed

on the contract which was into Bakerdeposit depositedreturn of the
Valley’s account.



253

mayWe next consider whether Hancock assert any defenses which
Valley againstBaker could have asserted O’Connor. The Restate-

Agency(Second) (1958),§ment of 334 states “the agentthat has
all the defenses which arise out of the transaction itself....” Com-

§ment a to 334 makes it clear that Hancock is entitled to assert the
action,of inValley againstdefenses Baker O’Connor this as it pro-

vides:

“Defenses to the action arising itself,out of the transaction
fraud,such as misrepresentation, recoupment, breach of

condition, performancenon . . . are available to the agent

Baker counterclaimValley’s against O’Connor arises out of
the same transaction rise togiving O’Connor’s claim against Han­
cock. As such it has been labeled a “recoupment,” Zurback Steel
Corp. 42, (1980).v. Edgcomb, 44, 153,120 N.H. 411 A.2d 155 This
claim may be asserted by claim,Hancock as a defense to O’Connor’s

court,aupon finding by the trial alleged Hancock,as by that he has
tocorporate consent assert the corporation’s defense. Restate­
Agency(Second) (1958).ment §of 333

court,The trial in denying the defendant’s motion for rehearing,
thatfound the defendant “failed to institute action under Rule 3.9.”

District and Municipal Court Rule 3.9 states:

“Whenever a is,third party Valley] be,[Baker or may liable
to a defendant in any pending action for all or ofpart the
plaintiff’s claim against said defendant. . . said defendant
may bring an action against said third .party. . .”

added.)(Emphasis Joinder of the corporation, facts,under these is
requirednot 3.9,under Rule Hancock,since agent,as may assert

defenses,Baker Valley’s including the recoupment claimed.
We reverse the summary judgment and remand to the trial court.

Reversed and remanded.

All concurred.


