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Brock, Constant,defendant, arguingC.J. The Leonard double
violations under both andjeopardy Hamp-the United States New

Constitutions, inconviction theappeals Superiorshire his Court
J.) of of a controlled from(Murphy, possession drug stemming the

previoussame incident which led to a conviction of “transportation”
drug.of a controlled We reverse.

15,1990,On March the defendant was withcharged possession of a
indrugcontrolled violation of RSA 265:80 (“transportation”), and

18, arrest,on Aprilconvicted 1990. At the time of his he was also
with of incharged possession a controlled violation ofdrug RSA 318-

11(a) 1991):26,B:2 and (Supp. (“possession”), for which he was in-
(RSA24,Maydicted on 1990. 318-B:2 describes the offense pos-of

session, for,while provides alia,RSA 318-B:26 the penalty inter
J.)possession.) (O’Neil,theFollowing Superior Court’s denial of his

motion to dismiss under the double jeopardy provisions of the fifth
and fourteenth amendments of the StatesUnited Constitution and

I,part Constitution,article 16 of the New Hampshire the defendant
stipulated to certain facts and was found guilty.

The defendant claims that his conviction of felony possession, pur-
11(a):26,suant to RSA 1991),318-B:2 and (Supp. is barred theby

federal and State constitutional double jeopardy since isprovisions it
a lesser-included offense of the misdemeanor transportation charge,
RSA 265:80. The State counters that the two offenses have different
elements, and, therefore, the defendant was not tried and convicted
twice for the same crime.

begin byWe first evaluating the defendant’s State constitutional
claims, Ball, 226, 231,State v. 124 347,N.H. (1983),471 A.2d 350
using decisions of the United States Supreme juris-Court and other
dictions as inonly aids our analysis, Cimino, 570,State v. 126 N.H.
572-73, 1197, (1985)493 A.2d 1200 v.(citing Michigan 463Long,

1032, (1983)).U.S. 1039-41 Thereafter, federal constitutional issues
need only be addressed insofar as federal law would provide greater
protection Ball,to the 232,defendant. 124 N.H. at 471 A.2d at 351.

I,Part article 16 of the New Hampshire Constitution pro­
vides that subject“[n]o shall tried,be liable to be after an acquittal,
for the same erime or offense.” This provision protects the accused
from prosecution the crime,for same not only after acquittal, but

—also after Corbin,conviction. v.Grady (1990)508,495 U.S. (citing
Pearce,North 711, (1969)).Carolina v. 395 U.S. 717 Two offenses will

be considered the same unless requireseach proof of an element that
the other does not. State v. Moses, 617, 620,128 N.H. 839,517 A.2d
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264,115, 117,(1986) Gosselin, 117 N.H. 370 A.2dv.State(citing841
(1953));Smith, 149, 150, 789,(1977); 98 95 A.2d 791v. N.H.State267

576,at A.2d at Greater andCimino, 126 N.H. 493 1202.v.State
for jeopardy pur-are the “same” doubleoffenseslesser-included

in theof lesser offense are includedelements thebecause allposes
Moses, 620, A.2d “As a gen-128 N.H. at 517 at 841.offense.greater

torule, therefore, of double jeopardy protectionit is a violationeral
or thea conviction acquittalfor a offense after for.greaterprosecute

Ohio, 161, 169Id.; v.see also Brown 432 U.S.lesser-included one.”
(1977) of-and lesser-includedgreaterof of(sequence prosecution

immaterial).fenses

is a of­In whether offense lesser-includeddetermining one
first statute.of we look to the elements of eachcharge,fense another

(1990).446, 1225,Hall, 449,v. N.H. 577 A.2d 1226 WhenState 133
issubsequentof double aconsidering jeopardy, prosecutionthe issue

the chargedif of of crimes as“‘proof the elementspermissible only
Stratton,inin a difference evidence.’” State v.requirewill actuality

(1989)986,451, 454, Bailey,A.2d 988 State v.(quoting132 N.H. 567
(1986),811, 813, 1066, 1068 itself v.A.2d Healdquoting127 N.H. 508

(1983))473, 275, inPerrin, 468, 464 278 (emphasis123 N.H. A.2d
original).

bar, chargedIn case the defendant was with transportationthe at
cocaine, providesThis statute that:pursuant to RSA 265:80.of

on a“Any any waydrives vehicle while know-person who
in in of aingly possession any parthis or the vehiclehaving

in provisionscontrolled violation of the of RSA 318-Bdrug
. . . .”guiltyshall be of a misdemeanor

count,the court on this the defend-being byAfter convicted district
:26,court,in under RSA andcharged superiorant was the 318-B:2

11(a) 1991), of The for fel-(Supp. possession penaltieswith cocaine.
1991):prescribed by (Supp.are RSA 318-B:26ony possession

“II. Any purposely possesseswho or . ..person knowingly
... sentenced ...any drug... controlled shall be as follows

(a) In or itsdrugthe case of a controlled classifiedanalog,
II, III,in I, oriy the personschedules ... shall be guilty

of a B ....felonyclass
(b) yIn indrugof a ...the case controlled schedule the

aperson felony].”ofguilty[is

charge possession,The that ofdefendant contends the RSA 318-B:
11(a):26, 1991),2 (Supp.and is a becauselesser-included offense
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all elements of that were withcharge proven his conviction of the
offense,transportation RSA 265:80. The State that theargues pos-

notchargesession is a lesser-included offense of the transportation
charge transportationbecause the statute refers to all controlled

in 318-B,drugs chapterRSA whereas the felony punishment provi-
chargesions allow the State to the defendant with possession ofonly

inspecific drugscontrolled as set forth schedules I-V. The State
concludes that since it is topossible charge the defendant with trans-

inportation of a controlled notdrug listed schedules the felony1-^
proofstatute of arequires different element than the misdemeanor

However,statute. possibilitythe mere that the State could have
charged the defendant with misdemeanor transportation of a con-
trolled different fromdrug those controlled defined indrugs the fel-

statuteony possession does not answer the question whether the
indefendant was fact withcharged two distinct offenses. As noted

above, we must look to and thecompare statutory elements in light
of the actual charges lodged against the defendant.

The complaintmisdemeanor thatalleges
“the defendant did drive a motor vehicle . . . aupon public
way ... and did inknowing [sic] have his possession quan-a

oftity druga narcotic to-wit cocaine.”
indictment,Similarly, the felony under which the State subsequently

sought prosecute,to charges that the defendant
“did have inknowingly possessionhis ... a quantity of a
narcotic adrug, powderywhite substance more commonly
known as cocaine . . . .”

A comparison of the complaint and indictment reveals that
onlythe distinction between the two charges is the ofnecessity prov­
undering RSA 265:80 that the defendant “driv[ing]was on any way a

vehicle,” an element that need not provedbe 318-B:26,under RSA
11(a) 1991). Therefore,(Supp. since the possession charge lacks any
element that is not common to the transportation charge, it is a
lesser-included offense of the transportation Moses,charge. See 128

620,atN.H. 517 A.2d at 841.

The State arguesfurther that “the misdemeanor offense
could have been bysustained possessionevidence of the of the co­

incaine the bottle in the car or by the cocaine on his person and vice
versa,” and, therefore, each charge was supported by separate evi­

However,dence. because the State failed to articulate this argument
to the trial court we do not address this issue. Santana,State v. 133

798, 807-09, (1991).N.H. 77,586 A.2d 83-84
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twice for the sameand convictednot be triedmaydefendantThe
of the possessionhis convictionreverseoffense; hence, we must

result, reachedIn view of thisthe indictment.and dismisscharge
Constitution, not address the defendant’swe needthe Stateunder
claim.fifth amendment

Reversed; dismissed.indictment

All concurred.
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