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twice for the sameand convictednot be triedmaydefendantThe
of the possessionhis convictionreverseoffense; hence, we must

result, reachedIn view of thisthe indictment.and dismisscharge
Constitution, not address the defendant’swe needthe Stateunder
claim.fifth amendment

Reversed; dismissed.indictment

All concurred.
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(DianeArnold, Nicolosi,P. M. assistantattorney generalJohn
brief, forattorney general), by the State.

Abbott, defender, Concord, brief,W. Kirk assistant ofappellate by
for the defendant.

Johnson, inJ. This is an from the defendant’s convictionappeal
J.)(Manias,Court on a misdemeanor ofSuperior chargethe sexual

assault, RSA 632-A:4. The defendant was sentenced to twelve
inmonths the house of correction with three months andsuspended,

of The motionyears probation.two defendant filed a to set aside the
juryverdict and order a new trial after the returned a verdict. The

motion The appeals, allegingwas denied. defendant that the court
in denyingerred his motion for a mistrial on the thatground the

jurycourt’s several instructions to the were andimproper thus de-
error,himnied a fair Findingtrial. no we affirm.

At the arguments,conclusion of the evidence and the in-court
jurystructed the ofregarding the crime sexual assault as follows:

“The definition of the ofcrime sexual assault has three
Theparts. proveState must each of thepart definition be-

First,ayond reasonable doubt. the State must prove that
the defendant had sexual contact with another . .person. .
The second element that the State must isprove that the
defendant overcame the other person through the actual ap-

force;plication of physical and the third element is that the
defendant acted purposely.”

The court went on to instruct the onjury the issue of consent. It
stated:

“Evidence presentedhas been that there was consent to the
acts of the defendant which constitute the crime of sexual
assault. Consent to the acts of the defendant is a complete
defense to the crime of sexual assault. The defendant is not
required Instead,to prove consent. the State provemust
that Therefore,there was no consent. you must decide
whether the State proven beyondhas a reasonable doubt
that there was no If youconsent. decide that the State has

proven consent,not that there was no youthen must find the
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however, that the StateIf, decideyounot guilty.defendant
the defini-partsthe other ofandlack of consentprovenhas

I tojust gave you,whichof sexual assaultthe crimetion of
guilty.”defendantmay find theyouthen

jury,to the andchargethe initialobjectnot todidThe defendant
be-charge “adequatethat the wasconcedesthe defendantappealon

that consent hadjury separatelyinstructed thetrial courtcause the
Thus, this of thepartdoubt.a reasonablebeyonddisprovento be

deliberation, theAfter two hours of....”not erroneouswascharge
theto the court: are“Whatfollowing questionthejury submitted

1) 2) 3)?”assault, Thein the of sexualchargeelements involved
not include lack of consentdidquestionto thatreplycourt’s written

defendant, was shown theelement, for the whocounselan butas
object.did not at firstjury,to theit was submittedbeforereply

jury,was to thegivenwritten instructionafter theTen minutes
be-instructionsupplementaryto theobjectedcounseldefendant’s

of the offense.of consent as an elementto include lackcause it failed
next After an unrecorded con-day.recessed until theThe court then

new instruction tochambers, the trial delivered ajudgeinference
ofconsent as an element of the crimeincluded lack ofjurythe that

assault, jury disregard previousthe to theand instructedsexual
However, new replace-before theinstructions.day’s supplemental

following morning,the the defendantwas deliveredment instruction
mistrial, one-half hourapproximatelyon the basis thatfor amoved

erro-daythe after anprevioushad occurredjuryof deliberation
instruction, had been deniedand that the defendant thusjuryneous

The court denied the motion.to a fair trial.rightthe

im­of anpreserved the issuefind that the defendantWe
instruction, by to thejury’s question, objectingthejury afterproper

122v. Niquette,in manner. See Statetimelyinstruction acourt’s
(1982).873, 1292, objectedThe defendant870, A.2d 1294N.H. 451

to the and beforejury,the instruction was giventen minutes after
thus toample opportunityreached a verdict. There wasjurythe had

error, id.,see and the trial court did so.allegedcure the
that the trial court should havearguesOn the defendantappeal,

jurythe deliberated for approximatelydeclared a mistrial because
improper supplementalan instruc-being givenone-half hour after

tion, new, instruction wasproper, given.a andand before

consent is an offirst to whether element the offense.We turn
chosen to define “consent” andseparatelyhas notThe legislature
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assault, :7,it an element of sexual RSA 632-A:4. RSA andmake 626:6
the effect of burden of atogether, shifting provingread have the lack

the raises ofof consent to the State once defendant the defense con-
RSA 626:6 of“[t]hesent. states that consent the victim to conduct

ifanconstituting negativesoffense is a defense such consent an ele-
of or precludes soughtment the offense the harm to be prevented by

case,Indefining putthe law the offense.” this ifsimply, the victim
advances,consented tohad the defendant’s sexual rather hav-than

been by force,overcome the defendant’sing application physicalof
632-A:2,1,RSA thesee defendant would not be guilty of the misde-

meanor of sexual assault. RSA to632-A:4. As the burden of proof,
admitted,626:7 thatRSA states where evidence of a defense is such

consent, disproveas “the state must such beyonddefense a reason-
1(a).626:7,able doubt.” RSA

offense,”The definition of of“element an as inset forth
625:11, III, notRSA can be read to include the defense of consent.

(c) 625:11, III,RSASubparagraph of refers to conduct “nega­which
an justificationtives excuse or for conduct.”such Consent is not an

excuse or justification. plead justification,To a a defendant must
the substance of the toallegation [point]“[admit] but facts ex­that

cuse, exonerate or hisjustify Bruneau,actions. . . .” State v. 131
104, 117, 585, (1988)N.H. A.2d552 594 Guaraldi,State v.(quoting

93, 97, 233, (1983)).124 N.H. Here,467 A.2d 235 the defendant did
not admit the substance of the He didallegation. not thatconcede he

force,overcame the victim through physical the second element of
fact,sexual assault. In so,had he done he would have hisnegated
Therefore,defense of consent. justification,because consent is not a

of 625:11, III(c).lack consent is not an “element” under RSA
We withagree the trial court that lack of is anconsent appropriate

addition itsto answer to jury’sthe question, regardless of its classi-
fication as an “element of the oroffense” a “defense” to the charge.
Upon the objection,defendant’s recognized this,the court and added

Feole,consent. 164,State v. 121 169, (1981)43,N.H. 427 A.2d 46
(errors in instructions to the jury may be cured and become imma-

court).terial where promptly bycured the The ofpartcritical the
instruction regarding consent is that the State has the burden of

it.disproving Both the instruction,court’s initial jury and, im-most
portantly, its final instruction to jury,the correctly explained the de-

offense consent and the State’s burden of proving lack of consent.
inNothing the court’s first supplemental instruction was improper;

directlyit was responsive to the question asked. We thebelieve jury
able towas understand applyand the court’s directive which came
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instruction.initial supplementaryitsdisregardtofollowing daythe
(“In(1928)594, ab-419, 421, 143 A. 596LaVerne, 83 N.H.State v.

arethat instructionscontrary presumedit isto theof evidencesence
followed.”).

prejudicedwas nothold that the defendantsummary,In we
to awas not entitledthereforeinstruction andsupplementalby the
thetreatedimproperlyinstructionThe final supplementalmistrial.

offense, but properly requiredof theas an elementlack consentof
wasa reasonable doubt andbeyondlack consentto ofprovethe State

adequate.therefore

Affirmed.

All concurred.
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