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64, 164 (1960), which theA.2d 568 onLetendre, 103 N.H.v.sociation
tooThere, physicallyelements werethe requiredrelies.plaintiff

run athem to ontowrit, court allowedand thisto fit on thelengthy
specificallycourt distin­SavingsThe Manchesterpage.second

situation, wewhich havecommonthe morecase fromguished that
in the writ atnot containedelements arehere, the requiredwhere

Rodd, 266, 220 A.2d572; 107 N.H. atalso69, 164 at seeId. at A.2dall.
per­lien was not properlymechanic’sThus, we hold that theat 769.

fected.

Reversed.

All concurred.
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Arnold, White,P. L.general (CynthiaJohn assistant at-attorney
brief, Rundles,torney on the and Janice K. assistantgeneral, attor-

ney orally), for the State.general,

defender, Concord,E. Duggan, appellateJames chief of briefby
orally,and for the defendant.

BROCK, defendant,C.J. The Karl fromEbinger, appeals his con-
homicide, 630:3,viction of innegligent SuperiorRSA the Court

(Nadeau, J.), that there was insufficientasserting evidence for the
find, doubt,jury beyondto a reasonable he was negli-that criminally

gent. We affirm.
9,1988, EbingerOn October his indrivingwas truck on Route 125

Lee itwhen struck and killed a fifteen-year-old bicyclist, Four-Tracy
accident,nier. As a result of the the chargeddefendant was in two-a

homicide,count forindictment negligent pursuant to RSA The630:3.
first count alleged that the defendant drivingwas while theunder

of another,andinfluence alcohol caused the death of while count two
that thealleged defendant negligently crossed over the white linefog

lane,into the breakdown thereby causing the death of another.
juryThe convicted count,the defendant on the second wasbut

unable to reach a on firstdecision the Ebinger,count. who sen-was
tenced to yearsthree-and-one-half to seven imprisonment, appeals
on the ofgrounds sufficiency of the evidence.

In toorder have homicide,convicted the defendant of negligent
jury found,the must have beyond doubt,a reasonable that the de-

fendant failed to become aware of a unjustifiablesubstantial and risk
that death would result 626:2,11(d).from his conduct. RSA The risk
must be such that the “failure to become aware of it constitutes a
gross deviation from the conduct that a personreasonable would ob-
serve in the situation.” Id.

Whether the defendant failed to become aaware of “substantial
and unjustifiable risk” is test,anby objectivedetermined not ref-by
erence to the subjectivedefendant’s perception. Using this objective
standard, the could havejury found that a person,reasonable in the
defendant’s place, would have seen Tracy Fournier and avoided hit-
ting Furthermore,her. the jury could have combined this finding
with the evidence that the defendant had been ondrinking daythe of
the accident to conclude that the defendant’s “failure to become

[theaware of risk] a grossconstitute^] deviation from the conduct



266

626:2,in RSAthe situation.”would observepersona reasonablethat
H(d).

claim, we view all evi­willreviewing the defendant’sWhen
v.to the Stateprosecution.in most favorablelightdence the

(1985).348, ver­706, 707, jury349 The496 A.2d126 N.H.O’Flynn,
foundtrier of fact could haveunless “no rationalwill be uphelddict

Pierce,v. 126 N.H.doubt.” Statea reasonableguilt beyondofproof
omitted).(citations(1985)109, 11187,84, 489 A.2d

in thebicycleherridingthe victim wasshowed thatThe evidence
125; bike was with reflectorsequippedof thelane Routebreakdown

adry wearingthe victim wasnight;it a clear andpedals;on wasthe
dusk, out;it notjeans;blue was darkand fadedlight grey sweatshirt

ofwere on. an examinationheadlights Althoughthe defendant’sand
steering sys-no in the or brakinglater showed defectsvehiclethe

the swerved back into the traveltems, collision defendantafter the
lane, to for 280 feet.and failed somestop

scene, moments after theofficer to arrive at theThe first police
collision, breath noticed thaton the defendant’s andsmelled alcohol

glassy. Upon questioning,were andeyes bloodshotthe defendant’s
in Atday.two beers earlier theconsumingadmittedthe defendant
tests, ofsobrietyfour field threethe officer administeredpoint,that

de-The officer then that therequestedthe failed.which defendant
test, him heto that wouldexplaininga blood alcoholfendant take

if he de-ninety daysfor minimum of refused. Thehis license alose
not test.chose to take thefendant

testimony the oftestimonythe officer’s was two emer-Buttressing
shortlyhad arrived after acci-technicians who thegency medical

was fromcomingBoth testified that there an odor of alcoholdent.
mouth, EMT thatand one observed the defendant’sthe defendant’s

Furthermore, other witnesseswere several testifiedeyes bloodshot.
dayon the of thethey saw the defendant consume beer accident.that

truck sev-evidence showed that inside the there wereAdditional
consumed, includinghad been a puddleeral indications that alcohol

floor,on the driver’s side numerousbeverage emptyof an alcoholic
truck, can,in cab bed of the and one unopenedbeer cans the and beer

holder,in the on the seat between the andsix-packstill driverplastic
these and bottles were ofAlthough finger-cans devoidpassenger.

defendant,theand, consequently, directlynever tied to theprints,
inwas allowed to consider this evidence its delibera-jury properly

tions.

to reach verdict on the first indi­jury’sThe failure a count
jurors mayor of have evi-cates that one more the considered the
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of the defendant’s intoxication insufficient todence establish his
jury’sa Thebeyond inabilityreasonable doubt. to convict theguilt

however,count,the first did precludedefendant on not it from factor-
of intoing evidence alcoholic its conclusion theconsumption that de-

was thecriminally negligent.fendant As defendant acknowledged at
argument, jury permittedoral the was toproperly consider the de-

alcoholic and uponfendant’s intake its effect his behavior.

A thorough review of the evidence shows that the jury could
have found that the defendant’s behavior constituted a gross devia­

fromtion the conduct that a personreasonable would have exhibited
Therefore,in the same situation. we conclude that the defendant was

convicted ofproperly negligent homicide.

Affirmed.
All concurred.
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