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to sentencement, applicable suspen-due is notprocedural process
Hence, no to counsel exists.rightproceedings.sion

Affirmed.

All concurred.
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OpinionMemorandum

HORTON, J. The Rockingham County (Maher, J.),Probate Court
Sup.anon interlocutory transfer ruling, 9,without see Ct. R. pres­

ents us with the question of whether the probate court jurisdic­has
tion to decide what constitutes a assetprobate under RSA 547:3 and

II,part article 80 of the New Hampshire Constitution. Although the
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terms, inin we reference thetorespondis couchedquestion general
follow,For that weunder the reasonsasset consideration.specific

negative.in thequestiontheanswer
action theunderlying probateinvolved in the court isissueThe

decedent, on theO’Dwyer, jointof Thomasthe divorce theeffect of
ex-wife,marital histhe domicile withunder which he ownedtenancy

divorce, then thetenancyIf the survived thejointO’Dwyer.Delia
property,absolute of theformer wife is the ownerdecedent’s

joint tenancy,the some inter-if divorce decree severedthewhereas
to his estate on his death.in real estate passedest the

jurisdiction.a court of Itsgeneralcourt is notprobateThe
In reupon byto conferred it statute. Estateare limited thosepowers

841, (1951), on102, 104, 842 overruled81 A.2d other97 N.H.Gay,of
Estate, 300, 302, 100 157,98 N.H. A.2d 159ByrneIn regrounds by

(1953).

jurisdiction,limited and specialof are ofprobate“Courts
restricted, statute, ofby probateunless to theenlarged

estates,wills, settlement andthe administration and of the
heirs and and otheramong legatees,thedistribution thereof

ofand ministerial acts.... none the[I]nlike administrative
jurisdictionand increasedadditionalconferringstatutes

seemthem ... do the ever to have contem-upon legislature
with common lawinvesting general powers,them asplated

judicial tribunals.”
(1859).Stone, 572,39 N.H. 574-75Wood v.

injurisdiction547:3 the “ofprobateRSA establishes court
wills, of of administration and of all mat­grantingthe of theprobate

sale,jurisdiction to thethings probate relatingand of settle­ters
offinal of estates deceased Thepersons.”ment and distribution

realspecific jurisdictionof to determine title to estate is ab­grant
sent, however, upon probatefrom the conferred the courtpowers

Instead, legislature jurisdic­statute. has suchgrantedunder the the
491:7; see also Mountainsuperior Springstion to the court. RSA

408,Co., 410-11,Godston, 180,Inc. v. 121 N.H. 430 A.2dWater 181
(1981).

necessity“In the absence of of the executor seekingthe a
estate, juris-to sell the probatelicense real the court has no

diction of the real of a decedent. Weston v. Society,estate 79
245, (1919); Holton,A.N.H. 110 137 v. 74 N.H.Mansfield

(1907)....417, of the claimplaintiffs’68 A. 541 Decision to
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jurisdictionreal inthe estate this case lies within thesolely
Estate, 285,court. re 110superiorof the In Bunker N.H.

Dow,(1970); 58, 67, 154114266 A.2d v. 85 N.H. A.Rockwell
388,229, (1931); Patten,234 Patten v. 79 N.H. 109 A. 415

(1920); Peaslee, 26,Pateysee v. 101 N.H. 131 A.2d 433
(1957); Estate, 84,In N.H.Moreyre 113 301 A.2d 333cf.
(1973).”

Aiken, 687, 724, (1974).690,v. 114Fleming N.H. 327 A.2d 726-27
Unless and until the tolegislature enlargechooses the probate
court’s tojurisdiction encompass disputes over the title to real es-
tate, holdwe that the court neitherprobate statutoryhas such au-

547:3, see,thority, see RSA nor jurisdiction,such common law e.g.,
(1868).219,Hayes Hayes,v. 48 N.H. 229 weAccordingly, answer the

court’s inprobate question negative.the

Remanded.

All concurred.
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