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jurisdictionreal inthe estate this case lies within thesolely
Estate, 285,court. re 110superiorof the In Bunker N.H.

Dow,(1970); 58, 67, 154114266 A.2d v. 85 N.H. A.Rockwell
388,229, (1931); Patten,234 Patten v. 79 N.H. 109 A. 415

(1920); Peaslee, 26,Pateysee v. 101 N.H. 131 A.2d 433
(1957); Estate, 84,In N.H.Moreyre 113 301 A.2d 333cf.
(1973).”

Aiken, 687, 724, (1974).690,v. 114Fleming N.H. 327 A.2d 726-27
Unless and until the tolegislature enlargechooses the probate
court’s tojurisdiction encompass disputes over the title to real es-
tate, holdwe that the court neitherprobate statutoryhas such au-

547:3, see,thority, see RSA nor jurisdiction,such common law e.g.,
(1868).219,Hayes Hayes,v. 48 N.H. 229 weAccordingly, answer the

court’s inprobate question negative.the

Remanded.

All concurred.
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LandTree,Hollis,of Inc. andHillside Associatesplaintiffs,The
Inc., filed no brief.

(KennethP.A., of Manchester BouchardMalloryBouchard & G.
fororally), plaintiff-intervenor, Hampshireon the brief and the New

Insurance Company.

Ouellette, P.A., H.Tanguay (>StephenDibble & of DoverHallisey,
orally), plaintiff-intervenor, Ray-on the brief and for theRoberts

mond C. Brophy.

(RussellSmith, of Concord F. Hilliard andUpton, Sanders &
brief, orally),on Mr. Hilliard for theUptonGilbert the and defend-

ant, forCasualtyMaine & and the defendant-Bonding Company,
or,in Hodge Agency.terven Reuben N. Insurance

Brock, defendant,The Maine &Bonding CasualtyC.J. Com-
(Maine defendant-intervenor, N.and the Reubenpany Bonding),

Insurance), the of(Hodge appealInsurance decisionHodge Agency
J.)the the Asso-Superior (Temple, finding plaintiffs,Court Hillside
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(Hillside)Hollis, LandTree, (LandTree),Inc.dates of Inc. and and
Raymond Brophy, coverageC. entitled to underplaintiff-intervenor,

Mainepolicy by Bonding. Brophyan insurance issuedallegedly
attorney’sof our findingon the issue fees. Based on ofcross-appeals

mistake,mutual we the granting coveragereverse trial court’s order
its toand affirm decision not award fees.attorney’s

of as follows.The facts this case are hired as aBrophy Hillside
demolition,general contractor to oversee and ofrepair, construction

a on Brophy’s property.boathouse Tuftonboro Hillside Land-and
willcompanies,Tree are related and we hereinafter refer themto

collectively case,as “Hillside.” At all times relevant to this Hodge
Insurance as Its manager,served Hillside’s insurance Williamagent.

took forLamper, responsibility procuring insurance forcoverage
Brophy,Hillside and for who to named anwished be as additional

all policiesinsured on of Hillside’s insurance pertaining to the con-
project.struction

1986,earlyIn Hillside held an insurance with Aetnapolicy Casu-
(Aetna)alty & Surety covering job 4,the Brophy until February

date,1986. expirationSometime before the Hillside asked Lamper to
31, 1986,coverageextend until March in order to Hill-synchronize

side’s insurance with itspolicies year.fiscal didLamper as washe
asked, and anAetna issued insurance inpolicy the ofamount
$500,000, 4, 1986,thecovering period February 31, 1986,to March
with Brophy as anlisted additional insured.

Aetna then told that it wouldLamper not reinsure Hillside after
31,March Lamper1986. conveyed this information to Hillside and

that, 1,1986,said effective April it would be covered anby insurance
policy byissued Maine Bonding. One of the parties’ pre-trial stipula-
tions reads: toexpected“[Hillside] have companies[its] insured to
the of $500,000.00, 1,extent on 1986,April and the identity of the
carrier thatproviding notcoverage did matter . . . .”

1,On April Aetna Lampertold that it would extend the Hillside
untilpolicies 15April at no charge. The next day, Lamper wrote a

ofcertificate insurance for Brophy, indicating that Maine Bonding
had issued Hillside an insurance policy for the Brophy job in the

$500,000,amount of effective 4,March 31. On April an ofemployee
one of Hillside’s contractors was severely injured while working on

(Thethe lawsuit.)boathouse. notemployee is a party to this Un-
accident,aware of the Lamper telephoned Brophy’s office the same

day and left a message that Hillside’s insurance carrier had been
tochanged 31,Maine Bonding, Marcheffective but that its insurance
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evening, Lampersame. Thatthelimits would remainandcoverages
calamity.oflearned the

2 on 7. TheApril par-certificateAprilLamper’sreceivedBrophy
liability coverageto have“Brophy expectedthatstipulatedties have

1,1986, the of$500,000 identityandAprileffectivein amount ofthe
10,later, Lamperondays AprilThreenot material.”the carrier was
that AetnaBrophy, indicatingfortwo certificateswrote additional

15,1986,4,1986, until and thatFebruary Aprilfromcovered Hillside
15,Aprilon 1986. Alsobecame effectivecoverageBonding’sIVlaine

a10, Bonding, throughMaineformally requestedLamperon April
for the constructionBrophyto Hillsideinsureapplication,written

$500,000,of effectivein the amountwasjob. Coverage requested
15,15, Maine later1986, Bonding approveduntil 1987.AprilApril

as written.applicationthe
22, 1988,afterward, Lamper theproducedon JuneyearsTwo

10,1986 at the2,1986 Aprilthe two certificatescertificate andApril
Lamper thatinjured attorney. explainedemployee’sof therequest

certificate,2 as the insurer as oflisting BondingMainethe April
31, 1986, in died a few monthsLamper“was done error.”March

Insurance, Buker,at Rita testi-HodgeOne of his co-workerslater.
as didLampershe assumed acted heat a thatdepositionfied

“[bjecause and he made a mistake.” She also de-he was human
toLamperthat tried cancelattorney’s suggestionnounced Brophy’s

place.the accident tookcoverage after
action,declaratory thejudgmentthis andHillside then instituted

record,on the which consisted of sev-parties submitted their cases
exhibits, The trialdepositions.factual and courtstipulations,eral

mistake,that arejected argument LamperMaine madeBonding’s
inmerit con-credibility“The court finds no or defendant’sstating:

that an ‘error’ three times ....” Find-Lamper merelytention made
ample authority Bondingto bind MaineLamper possessedthating

contract, oralto and that an contract was indeed con-an insurance
summated, in of on ofthe court ruled favor Hillside the issue cover-

attorney’sfor fees. hasbut denied its Aetna concededage, request
4,1986 accident,coveragean for the andobligation provide Aprilto

$1,000,000incourt’s order entitles tothus the lower effect Hillside
injuredof The lawsuit was settled for ancoverage. employee’sworth

$500,000.greater thanamount
appeal, Bonding Hodge argueOn Maine and Insurance first that

in491:22-a, the burden of on the insurance carrierplacing proofRSA
action, case,not tojudgmenta does this and thatdeclaratory apply
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(NH In-Hampshire CompanyNew InsuranceBrophytherefore and
surance), case, carryinplaintiff-intervenors this must the burden of

(NH Brophy policyInsurance issued a homeowner’s for theproof.
lawsuit; inliabilitythis itsperiod apparently dependsrelevant to

Second, In-our andpart today.) Bonding Hodgeon decision Maine
contend no oral insurance contract was formed betweensurance that

companies Bonding,the construction and Maine and that the trial
court in essence allowed a reformation of the written insurance con-

Third,tract. Maine and Insurance maintain thatBonding Hodge
exist,if oraleven an insurance contract does it should be rescinded

on the basis of either mutual mistake or unilateral mistake.
NHBrophy disagreeand Insurance with each of BondingMaine

and,Hodge contentions, addition,and inInsurance’s thatargue
Maine andBonding Hodge Insurance failed to raise theproperly
issue of burden of inproof either below or their of NHappeal;notice
Insurance makes the same toargument regardwith the issues of

Brophymistake. also thatasserts he is entitled to attorney’s fees.

willWe our mistake,focus discussion on the issue of mutual
ourand base decision on its resolution. Maine Bonding Hodgeand

issue;Insurance have the burden of on thisproof even assuming they
inare correct their contention that RSA 491:22-a does not apply

here, they still bear the burden of proving their defense of mutual
Jaeger,Seemistake. 13 W. on 1597,§Williston Contracts at

(3d 1970)595 ed. (person asserting mutual mistake bears the burden
of ourproof). Because ondecision the issue of mutual mistake is

case,dispositive of this we notdo address the ofissues for­contract
mation, mistake,unilateral attorney’sand fees.

issues,Two preliminary however, First,must be dealt with. NH
inInsurance contended oral argument that the issue of mutual mis-

take notis Inproperly before us. ofsupport assertion,this In-NH
surance inpointed to a paragraph Hodge pre-trialInsurance’s reply
memorandum, stating that the issue of mutual mistake is a “straw
man” which the other parties set toup only knock down. The mem-
orandum does not delve into the doctrine mistake,of mutual argueor
its application, but simply states: being“There no contract created

certificate,by the there nothingis to rescind.”

As NH observed,Insurance this isparagraph pre­the only
trial treatment Hodge gaveInsurance to the issue of mutual mis­

However,take. Hodge Insurance adequately argued the in itsissue
motion reconsideration,for and Maine Bonding asserted mis-mutual
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the courtimportantly,More trialmemorandum.pre-trialin itstake
court,was issue before themutual mistake anthatacknowledged

conclude that this issuein its We thereforeruling.itand addressed
456,Stratton, 451,v. N.H.State 132raised below.was properly Cf.

(1989)986, brought to theobjectionof not(“grounds989567 A.2d
re-appellatewill be fornot consideredof the trial courtattention

lief”).
mutualquestion pertainingthat a toalso maintainsNH Insurance

andBonding Hodgein Maine Insurance’swas set forthmistake not
fromprohibitedthese arepartiesand that thereforeappeal,notice of

Sup. 16(3)(b); Dom-this court. See Ct. R.beforethe issuearguing
(1989)828,654, 663,Dombrowski, 559 A.2d 833131 N.H.v.browski

in appeal”).the notice of Webe set forthbriefed must(“questions
disagree.

andposed by Bonding HodgeMaine InsurancequestionThe
“Whether, stipulatedunder the factsreads:appealin their notice of

circumstances, determiningerred in that Mainethe court belowand
coverage Aprilto Hillside effectivesupplywas toBonding obligated

far the of1, is from modelAlthough question specificity1986?” this
16(3)(b)encounter, Court RuleSupreme provideswe topreferwould

in­willpresenteda be deemed toquestionthat statement of“[t]he
fairly therein.” Whethersubsidiary question comprisedeveryclude

mutual mistake to war­findingin no sufficientthe trial court erred
in thesubsidiary to the one set forthquestionrant is arescission

andBondingWe conclude that Maineappeal.notice of therefore
guidelineof meets the articulatedappealInsurance’s noticeHodge

16(3)(b).in Court RuleSupreme

Next, the of review that usedwe ascertain standard should be
In­Maine andBonding Hodgeto evaluate the trial court’s decision.

we less toargue ordinarysurance that should than deferencegive
casefindings,the trial court’s factual because the below was submit­

judgethe We The trial never had anagree. oppor­ted on record.
a witness. As all theto scrutinize the demeanor of documentstunity

infor our the lower court noperusal,from below are available was
to decide the case than are we.positionbetter

854,Carr, 851, 782,In N.H. 409 A.2d 783-Allstate Ins. Co. v. 119
(1979), argumentwe with the defendants’ that “becauseagreed84

the on the and thereforejudge depositionsthe trial decided case
credibilitythe and of the wit-could not have observed demeanor

nesses, arguesthe of review should be broadened.” Brophystandard
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its quotedAllstate court did not base decision on the wordsthat the
ignorethat we them. We Evendisagree.above and therefore should

dicta,if respect prin-the is mere we the soundness ofstatement the
to aciple customaryarticulated. The deference accorded trial court’s

usual argumentsmust be slackened when the nofindings longer sup-
C., 216, 225,it. In re 125 N.H.port Adoption Baby 480 A.2dCf. of

(1984) (reason101, 106 for usual deference to lower findingscourt’s
inis that lower court “is the best to observe theposition parties,

evidence,evaluate the and toassign credibility the testimony”).
us,We now turn to ofthe central issue before that mutual mistake.

152(1) (Second)Section of the Restatement of Contracts thatstates
a mistake of theparties“[w]here both at time a contract was made as

to a whichassumptionbasic on the contract was made has a material
agreedeffect on the ofexchange performances, the contract is void­

(Second)able the affected ....”by adversely Restatementparty
152(1) (1981);§of Contracts see also Derouin v. StateGranite

Inc., 145, (1983)147, 231,Realty, 123 N.H. A.2d (adopting459 232
the Restatement is inposition). “Mistake” defined section 151 as “a
brief is not inthat accord with the “Thefacts.” belief need not be an

(Second)one.” Contracts,articulated Restatement of supra,
a,§ 151 comment at 383.

The main controversy the toamong parties seems be whether
actually aLamper made mistake when he told Brophy and Hillside

that Maine would beBonding 1,1986,the insurer effective andApril
wrote a certificate of insurance indicating the same. Maine Bonding
and Hodge mistake, that,Insurance contend itthat was a ifand an
oral insurance formed,contract with Maine Bonding was mistakethe
was byshared all 1,1986involved. Brophy argues that Aetna’s April
agreement to extend coverage Apriluntil 15 was offermerely an

Lamperwhich failed acceptto until he oflearned the employee’s
NHinjury. tack,Insurance takes a arguingdifferent Lamperthat

bound both Aetna and Maine to theBonding 4, 1986,risk as of April
and then attempted to rescind the withcontract Maine afterBonding
he heard about the accident.

We believe the evidence supports a conclusion that Lamper simply
made a mistake. acceptTo NHBrophy’s and Insurance’s arguments,
we havewould to assume that Lamper intentionally tried some-to do

andthing illegal morally reprehensible. Absolutely no hasevidence
presentedbeen to back such theory,a and Lamper’s co-worker di-

rectly contradicted inthis suggestion her deposition testimony.
Moreover, we have Lamper’s 2,own statement thethat 1986April



332

1, 1986,as ofas the carriercertificate, Bonding Aprillisting Maine
in error.”“was done

Lamperfurther contend thatand NH InsuranceBrophy
coveragethe dates becausemistaken abouthave beencould not

once, times. refer backnot but three Wehis “mistake”madeLamper
in with the“a that is not accordof mistake: beliefthe definitionto

(1981).(Second) 151,§Contracts at 383ofRestatementfacts.”
act, Fromas an but as anotdescribedspecificallyA mistake is belief.

belief, generated.acts can beseveral “mistaken”a mistaken
ifthat, Lampereven wasarguealsoand NH InsuranceBrophy

indid not share that mistake.mistaken, and Hillsidetruly Brophy
for expectedasked and to receiveand HillsideAlthough Brophyboth

their$500,000 expectationsthe contention is thatcoverage,ofworth
alleged contract withfulfilled when therequesttheirwere met and

words,In NH Insur-Brophyother andwas created.BondingMaine
irrelevantof the Aetna contract isthat the existenceance maintain

a when enteredtheyHillside made mistakeBrophywhether andto
contract. WeBonding disagree.the Maineallegedinto

tospeaks precisely152 of the Restatementa to sectionComment
that isexplains appropriateThe comment rescissionpoint.this

such material on theof both has a effectparties“where a mistake
forupset veryof as to the basis theexchange performancesagreed

a, For willexample,§ 152 at 386. rescissioncontract.” Id. comment
contract,a life usingwhen two form insurancepartiesbe allowed

measure, per-later thata and then learn the otheranother’s life as
b,§Id.contracting.of 152 comment at 386-son was at the timedead

87.
notwhich the contract is founded need beThe assumption upon

a, fact,In more the§ comment at 383. the basic as-stated. Id. 151
willlikely assumptionthe less it is that the be articulated.sumption,

basic,Here, the con-assumption underlying allegedthe unstated
was and notBonding Brophywith Maine that Hillside did al-tract

$500,000 1,of on 1986.ready liability coverage Aprilhave worth
Hillside,Because, was provid-unknown to and Aetna indeedBrophy
“very for the con-coverage requested, [alleged]the the basising

wasBonding upset.tract” with Maine
mutualFinally, parties’we note that the mistake “had a material

byof asexchange performances,” requiredeffect on the sec-agreed
152(1) c thattion of the Restatement. to section states thatComment

mutual mistakea rescission based onparty seeking
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in“must show that the imbalance the ex-resulting agreed
fairlyso he can not be tochange requiredis severe that
toit out. he will be able do thiscarry Ordinarily by showing

himexchange onlythat the is not less desirable to is alsobut
more other ...advantageous party [as where]to the the

will theadversely give,affected and other willparty party
receive, thansomething they supposed.”more

c,§ 152 no point.Id. comment at 388. There can be debate on this
rescinded,withalleged BondingUnless the contract Maine is Maine

Bonding give, Brophywill and and the construction willcompanies
receive, $500,000 in liabilitymore thancoverage they supposed.

Bonding HodgeWe conclude that Maine and Insurance have
met their burden of that a mutualproving mistake existed between

partiesthe to the alleged oral insurance contract with Maine Bond­
anyand suching, that contract should therefore be rescinded.

in part; reversedAffirmed
part.in

All concurred.
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