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defendant, Murray, chargedBatchelder, Sondra wasJ. The
arrest,644:2, 111(a), RSAconduct, resistingRSAdisorderlywith

318-B:2, allmarijuana,of RSA misdemeanors642:2, and possession
trial, 625:9,see VIviolations before RSAthe State tobyreduced

J.),1991). (Temple,the Court the defendantbyAfter a trial(Supp.
arrest, of conductdisorderlybut convictedofacquitted resistingwas

Onmarijuana, now both convictions.appealsof andpossessionand
ofthat because no membercharge,conduct she claimsdisorderlythe

disorderlydid not violate theher conductpresent,waspublicthe
she claims that the mari-the possession charge,Onconduct statute.

haveand therefore shouldby police,obtained theillegallywasjuana
below, con-we reverse bothFor the reasons statedsuppressed.been

victions.
friend, Roy,her Andre14,1987, Murray andFebruaryOn Sondra

was for erraticevening, Roy stoppedout Late in thewere on a date.
that was driv-Having Royestablishedpolice.Exeterdriving by the

Estabrook,license, stop,who initiated thewith Officering a revoked
Kane,requested,wasAlthough Sergeanthim. no assistancearrested

transmissions, toarrived at the sceneEstabrook’s radiowho heard
render assistance.

driver, the was in thesittingof defendantthe arrest theDuring
window,fromsomethingthe She shouted theseat of car.passenger

said,recall what she defendantneither officer could theand though
about was Re-merely place.curious what takingclaimed she was

said, although onlywas awhat was and Officer Estabrookofgardless
in-nordefendant’s remarks their volumeaway,few feet neither the

with, of Roy. SergeantOfficer Estabrook’s arrest Whenterfered
none,identification,for and she could findKane the defendantasked

he let the car. toAccordingher that would not her drivehe informed
Kane, vulgarities, includinga ofthe defendant then shouted number

Day.”happy, ing Although Sergeantcan have a Valentine’s“you f—
no evidence of theany pub-Kane was there was that memberupset,

The waswas events. defendantby subsequentlylic disturbed these
and arrest. Whiledisorderly resisting Sergeantarrested for conduct

defendant, herKane the arm was twisted behindarresting rightwas
elbow,her causingher back in some and was broken abovemanner

movement.permanent impairedsome
team todepartmentThe radioed a fire rescue to attendofficers for

injuries. Sergeanther Kane obtained possessionthe defendant and
the he not remember orpurse, althoughof defendant’s could how

custodywhen. rescue arrived and took the defend-After the team of
ant, identification,Kane the forSergeant purse, initiallysearched
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in-marijuanato search and found a small amount ofbut continued
film was subsequently chargedside a closed canister. The defendant

marijuana.of thepossessionwith
First, we consider whether the defendant’s behavior constituted

underdisorderly conduct. The statute which she was convicted pro-
ifvides that a is ofperson guilty disorderly “[h]econduct purposely

inconvenience,peace,a of the public annoyancecauses breach or
. .by [m]akingalarm . . . . loud or unreasonable noises in a public

,. . . personwhich noises would disturb a ofplace average sensi-
644:2, The arguesbilities ....” RSA III. defendant that because no

disturbed,one other than the wasarresting officer there was not the
inconvenience,“public annoyance or alarm” anecessary for statu-

Thus, case oftory presents questionviolation. this the whether there
inconvenience,is orpublic annoyance alarm for the ofpurposes the

Hampshire disorderlyNew whenconduct statute the evidence shows
onlythat the disturbed was theperson arresting officer.

express language anyBecause neither the of the statute ofnor our
here,prior decisions answers the question presented we turn to the

legislative history statute,of RSA 644:2. The disorderly conduct
1971,inadopted partas of the Code wasCriminal recommended to

Reportinlegislaturethe ofthe Commission to Recommend
Laws, 1967,ofCodification Criminal Laws ch. 451 [hereinafter

Report]. The Commission’s inlanguage pertinent part is identical
ofto that the current “A is ofpersonstatute: guilty disorderly con-

inconvenience,duct if... a topurpose publicwith cause annoyance
alarm,or he Report,... makes unreasonable noises . . . .” supra

589:2(II)(b), added).§ 99at (emphasis According to the Commission
comments, section is a“[t]his modified version of the Michigan Re-

Code, § Report,vised Criminal Final supraDraft 5525.” 100.at The
isMichigan substantiallyCode also “Aidentical: person commits the

if,crime of disorderly conduct with intent to publiccause inconven-
ience, alarm,orannoyance .. . he . . . [m]akes unreasonable noise

Michigan—” Code, 5525(l)(b)Revised §Criminal Final Draft
1967) added).(Sept. (emphasis to theAccording Michigan commit-

tee’s incommentary code,finalthe draft of itthe codifies Michigan’s
common law on the issue. Id. The commentary Peoplecites v.

1, 187O’Keefe, (1922),218 Mich. N.W. 282 as thestating common law
on disorderly conduct.

held that there was no disturbance of the peace, and thusO’Keefe
no conduct, whendisorderly only personthe witnessing or disturbed
by the was theconduct officer. “Itarresting does not appear that any
person other than the officer was ‘disturbed’ .... [Thus] seems[i]t
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4, 187not Id. atproven----”waschargedus that the offenseclear to
283.N.W. at

Penalalso refers to the ModelCommissionHampshireNewThe
Re­disorderlythe conduct statute.regardingin its commentsCode

is tosimilarlanguageat The Model Penal Code’sport, 100.supra
“A ofisHampshire person guiltyof New statute:wording thethe

inconvenience,if, publiccausewith todisorderly purposeconduct
noise . . . .”alarm, . . . . makes unreasonableor . he .annoyance
(1980) (em­250.2(l)(b)§andPenal CommentariesModel Code

added). clear, ofgroundson severalcommentary makesThephasis
for thepublicofficer is not a member of thearrestingthethatpolicy,

First, peaceit is policeman’s-“[w]here theof the statute.purposes
disturbed, in thethe rolepoliceman’sthat allegedlyarequietand

arrest itself‘judge’...and [because] [t]heis that of victimsituation
250.2(7)(i). Second, “[h]ostility§ because to police­ais sanction.” Id.

reflect toon a that arrests often affrontfeelingmen rests in part...
rather vindication of thethanpersonalthe sensibilitiespoliceman’s

interest,” po­if thepolice prestigeit law and“improvewouldpublic
pettya toapproach penalizinglice took conservativeadministration

Third, of anId. officer’spolicemen’s partto sensibilities.”wounds
him in of who aremany peopleinvolves arrestsduty “necessarily

understandably outraged, policeman’showever the actionproper
be,” dealingis lot to bemay policeman’s unhappybecause “it the

unrefined elements of thewith the most andfrequently unrulymost
250.2(7)(ii).§ Finally,Id.population.”

conduct rests on thedisorderlythe oftheory“Insofar as
inprovokebehavior to violencetendency of the actor’s

others, employedmust that andsuppose policemen,one
order, likelywould be least to be pro-trained to maintain

‘Adisorderly properlyto .... trained offi-responsesvoked
areasonably expectedbe to “exercisemay highercer

citizen,the and thus beaverageof restraint” thandegree
tolikely respond belligerently “fighting words.’””less to

250.2(7)(iii) Orleans,§ Lewis v. New 415 U.S.(quoting CityId. of
(1974) (Powell130, J., concurring)).135

of legislative history persuasive,find above sourcesWe the
and that other than the officer must be dis­arrestinghold someone

meaningfor to be a disturbance within the ofpublicturbed there
111(a).644:2,RSA

W.,State, in InMaine,Our sister concurs this result. State v. John
(Me. 1980),418 heldSupremeA.2d 1097 the Maine Judicial Court
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conduct,that, disorderly spo­statute the wordsprohibitingunder a
tendencyhave a direct to an ordi­byken the defendant must disturb

in “thethe situation of the insulted. But factnary person person
ofpersonalfinder consider those attributes the addresseemust

areasonably apparent partwhich were because those attributes are
in the occurred.” at 1104.objectiveof the situation which conduct Id.

officer would not withpresumably readily respondBecause a police
words, the not ininsultingviolence to the defendant’s conduct was

“‘Anviolation statute. Id. at 1106. of the law must exer­of the officer
in dealingcise the of restraint with the Id.greatest degree public.’”

Commission,Civil Ill. App.at 1107 Oratowski v. Service 3(quoting
(1954)).551, 146,561,2d 123 N.E.2d 151

In to complaintorder for the State have on the inprevailed
case,this had to a doubtprove beyondit reasonable that the defend­

inconvenience,ant caused ofpurposely peace, publica breach the
makingor alarm loud or inannoyance by unreasonable noises a pub­

lic theplace. onlyOn facts here the within ofpersons hearing the
officers, who, hold,weredefendant’s verbal assaults the two we were

not within the ambit of the statute’s protection. Whether others were
inconvenienced,in annoyedfact or was a provenalarmed fact to be

Oliveira,and v.presumed. 559, 562,not State N.H. 347115 A.2dCf.
(1975) (conviction165, 168 for disorderly conduct reversed on first

nogrounds,amendment where evidence of violent reaction to de­
“fendant’s ofspeech; presumed presence‘mere unwill­unwitting [or

ing] listeners’ is not a basis uponsufficient which to rest the exercise
(Citation omitted.)).of the inpowerState’s this case.” If inpersons

disturbed,their werehomes thus we do not know. Guess, surmise
and conjecture fall of prooffar short abeyond reasonable doubt.

byUnsupported such theproof, defendant’s conviction for disorderly
conduct cannot stand.

The defendant further claims that the disorderly conduct statute
is unconstitutionally and she alsovague, seeks to amend her notice of
appeal to thatargue the State failed to prove the beyondviolation a
reasonable doubt. we findBecause that the indefendant notwas vio-

statute,lation of the we need not reach the constitutional issue nor
onrule motionthe to amend.

We now turn to the defendant’s conviction for ofpossession
marijuana, her argumentand that marijuanathe was illegally ob­
tained and should be Insuppressed. analyzing the legal propriety of
a search of one’s possessions, a good place to start is with the lan­
guage Constitution,of the State which protects our inhabitants from
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in warrantthe absence of aof theirby propertythe Statethe seizure
ofobjectsthedesignatingaffirmationby speciallyoroathsupported

“formalities, law.”prescribed bywith theseizure and issuedthe
warrant, allI, In of a lawfulart. 19. the absenceN.H. Const. pt.

narrowunless conducted within theare unreasonablepersearches se
Gallant,v. 133 N.H.Statejudicially exception.of a craftedconfines

(1990). on385,138, 144, only exception applicable389 The574 A.2d
is aus the State search conductedupon byfacts urgedthese and

thea warrant the burden is onto In the absence ofincident arrest.
falls claimedconduct of the search within theto show that theState

See id.exception.

to be ap­In search incident to arrest exceptionorder for the
made contemporaneouslyseizure must bethe search andplicable,

to those items within the de­only respectwithwith the arrest and
364,States,control. Preston v. United 376 U.S.fendant’s immediate

DeGrenier, 547, 549, 814, 816(1964); 128 N.H. 517 A.2dState v.367
(search(1986) with ar­“substantially contemporaneous”bemust

(1990).Ohio, 541,rest); 543 bysee also v. 494 JustifiedSmith U.S.
officer,harm to the destruc­prevent physical arrestingthe need to

evidence, ofpossession escape,tion of and of elements the search-­
withoutexception contemporaneousincident authorized “the search

surroundingwarrant of arrested and of the immediatelya the person
(1981)Belton, 454,New 453 457 v.(citingarea.” York v. U.S. Chimel

(1969)).California, 395 752U.S.

incident,A thecontemporaneoussearch to be deemed with
arrest, v.requires temporal spatialboth and See Stateproximity.

(1991) (search482, 485, 982,Smith, P.2d 985 of61 810App.Wash.
to at“fanny pack,” not attached arrestee time of seizure and

“at of after the ar­arrestingsearched the convenience the officer
arrest),secured,” not granted,restee has been incident to review 818

(Wash. 1991); 412, 428, 512Badgett,P.2d 1098 State v. 200 Conn. A.2d
(search160, in arrestee’s ar­169 of discovered vehicle whenbag

arrest),in not cert.already leavingrestee car scene incident topolice
(1986).denied, it not clear in whenAlthough479 940 is this caseU.S.

the what is clear isSergeant pocketbook,Kane seized defendant’s
contents,itsexploredat the time he the defendant was not atthat

be transported hospi­hand but was in an ambulance about to to the
Kane did not the defendant’s at theSergeant pursetal. search time

arrest,her nor ithe under did he search between the time heplaced
an and its thecalled for ambulance the time of arrival. afterOnly

insecurely the custodywas of the rescue team did Ser-defendant
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noKane the search. There is other evidence thatgeant undertake
with her arrest. whatevercontemporaneousthe search was Because

posedin her could not at that time have a threat to thepursewas
officer, inof the aided her an or beeneffecting escape,welfare de-

her, the factorsstroyed by underlyingcommon-sense the rationale
exceptionfor the search incident to arrest were not Seepresent.

Preston, for(justifications376 at 367 search-incident exceptionU.S.
in or place“are a search is remote time from the ar-absent where

rest”). was “at thepurseWhere the defendant’s thus searched offi-
time,” Smith,after passage appreciablecer’s convenience of 61

486, 985,App. at 810 P.2d at “was at all underWash. and times the
officer,” id.,of arrestingexclusive control the the search of its con-

tents was not incident to the arrest.
in inThe State of thissupport the search case relies principally on

cases, Dunbar, 904,four New State 117Hampshire v. N.H. 379 A.2d
(1977); 103,121Maxfield, (1981);831 State v. 12N.H. 427 A.2d State

Cimino, 570, (1985);v. 126 N.H. 493 A.2d 1197 and State v. Levesque,
52, (1983).123 N.H. A.2d Each455 1045 of these cases easilyis dis-

First,tinguished from the case at hand. Levesque involved an inven-
tory search pursuant policeto a standard apolicy, justification for
the search on which the InState never relied here. Dunbar the de-
fendant’s wallet was whenseized he was arrested and was appar-

(evidence)ently searched in presencehis for moneythe which he had
just stolen from the complainant. Cimino involved the seizure and
inspection of a notebook while the defendant was being committed to
jail following officer,his arrest. In the while patting downMaxfield
the policedefendant at the during DWI,station booking for dis-

alodged canister which inwas then searched the pres-defendant’s
Inence. these cases the property at issue had been taken from the

defendant’s person and inspected either at the time of inarrest or
the booking process at the station. Seepolice United v.States Robin-

(1973) (lawfulson, 218,414 U.S. 235 custodial arrest authorizes “full
ofsearch the person”). None of these supportscases the State’s

search and seizure of the pocketbookcontents of Murray’s at a time
and place fromdistant her.

Finally, we innote that New York v. Belton the United States Su-
preme Court permissibleconsidered the ascope of search incident to
the arrest of automobile,the of anoccupants arrested for possession

marijuanaof in the automobile. Belton,453 U.S. at 456-57. neither
cited nor upon State,relied by the appears to stand for the proposi-
tion that the searchable area within the ambit of control of an ar-
restee includes the entire passenger compartment of an automobile.
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for the search here. The Beltonauthorityfind it unpersuasiveWe
Court, pointsthe exception,in the for search-incidentdefining bases

(citation omitted).of Id. at 457‘“the the situation.’”exigenciesto
in connec-perceive anything exigentindeed toOne is hard pressed

inthrough Murray’s purse quiettherummagingwith Kane’stion
latter had left the scene.eveningof after thesolitude the

of thefinally marijuanathat evidence shouldarguesThe defendant
amendment,the fourth because thethe basis ofbe excluded on

employed unconstitutionallyof whichresult an arrestsearch was the
(Alaska 1980);44611 P.2dSundberg,State v. seeforce.excessive

(Ind. State,1990);State, 829 Roose v. 759Ellis 553 N.E.2dalso v.
1988). we case on other grounds,Because decide theP.2d 478 (Wyo.

need address this issue.we not

Reversed.

All concurred.
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