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EmployeePublic Labor Relations Board
No. 90-545

Appeal Cityof of Laconia

(New Board)Public LaborHampshire Employee Relations

25, 1992March

(JamesBurke & Baillargeon, of L.Gilford Burke on the brief and
orally), Cityfor the of Laconia.

Michael Reynolds, Concord,C. of by brief and orally, for the State
Employees N.H., Inc.,Association of S.E.I.U., Local 1984.

Brock, C.J. The City of Laconia (City) appeals the New Hamp-
(PELRB)shire Public Employee Labor Relation Board’s decision to

include the personnel director’s administrative secretary as a mem-
ber of a newly unit,formed bargaining as proposed the Em-by State
ployees N.H., (SEA).Association of S.E.I.U., Local 1984 For the

below,reasons set forth we reverse.
5, 1990,On March the SEA filed petitiona for certification of a

proposed bargaining unit to be composed of employees from various
departments of the City of Laconia. Although the parties agreed that
the position of executive secretary and, thus,was confidential ex-

unit,cluded from the bargaining there was a dispute over whether
the administrative secretary should also be deemed a confidential
employee. Following a hearing, the PELRB decided that the person-
nel director’s administrative secretary, Mattson,Ms. Barbara would
be included in the bargaining unit. City’sThe motion for rehearing
and reconsideration was denied.

appeal,On Citythe argues that the administrative secretary
should be excluded from the unit because she “assists and acts in a
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in laborintimately involvedwho ismanagerto acapacityconfidential
thehearing personnelthatat thestipulatedThe SEAnegotiations.”

in bargaininginvolved collectiveO’Neil,director, “deeplyisMr.
doesalleges, and the SEACityTheof Laconia.”Citythethroughout

in-chiefCity’s negotiatoras thejobthat Mr. O’Neil’sdispute,not
Themanagement policy.ofand effectuationthe formulationcludes
sup-Board’s decision ishand, that thearguesSEA, the otheron

record, The issueupheld.and must bein theevidenceby theported
when it ruled thatmatter of lawerred as aPELRBtheis whether

employee pur-“confidential”was not asecretarythe administrative
IX(c).:1,andto RSA 273-A:8suant

Lab. Rel.Emp.v. PublicRev. AdministrationDept.In N.H. of
the defini­(1977), concluded thatN.H. 976, 380 1085 weBd., A.2d117

PELRB theby legisla­left to thehad been“confidentiality”oftion
remand, theOnsuch a determination.ture, remanded forand we

appliedasemployees,”term “confidentialthat theBoard determined
unit,bargainingof a collectivemembersproposedto

in-have access to confidentialwhothose [employees]“are
relations, sig-negotiations,to laborrespectwithformation

like. The Board furtherand thedecisionspersonnelnificant
in any departmentemployeesnumber of suchfinds that the

to enablelarge enoughmust beunit of governmentor other
theDepartment per-of the andactivitieslabor relationsthe
on, butto be carriedDepartmentof thesonnel activities

enti-deny employees who arenumerous as tomust not be so
rightsof R.S.A. 273-A thoseand benefitsrightstled to the

somehow be con-they mightthaton the assertionmerely
relations.”related to labornected with activities

Em­Rev. Administration v. StateDept.Hampshire,State New ofof
(PELRB 1978).Jan. Subse­Ass’n, No. 780001 at 5Decisionployees’

on this definition as aPELRB have reliedby thedecisionsquent
must be decided onconcluded that each casebut havestarting point,

PATSee, Ass’n v. Uni­CollegeKeene Statee.g.,its own facts. Staff
2N.H., No. atCollege, Decision 780007Keene Stateversity of

1978).(PELRB 23, explicitlythe Board has advisedAlthoughFeb.
guidelines,rule or set ofparticularstrict adherence to oneagainst

may guid­and be used forenlightening,arepast rulingsthe Board’s
Id.a case.reviewing particularance when

us, PELRB that “confidential” em-the ruledIn the case before
inact a confidentialemployees capac-who“onlywere thoseployees

in ofmanagement policies the fieldto who formulateity persons
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regularlyrelations or who have access to confidential informa-labor
fromconcerning anticipated changes resulting collective bar-tion

“confidential,”ofnegotiations.” Using this definition whichgaining
parties,the PELRB ruled that thedisputed byis not the administra-

should be of unit.secretary part bargainingtive the

“If representsthe PELRB’s decision a reasonable inter­
273-A:8[],of RSA ofapplicationand a reasonable that stat­pretation

case, if insupportedute to the facts of the and it is evidence theby
record, District,we will it.” theuphold Bow School 134Appeal of

(1991)64, 67-68, 366,A.2d University Sys­N.H. 588 368-69 (citing
State, 96, (1977)).100-01, 1139,v. 1141tem 117 N.H. A.2d The369

burden,moving party heavyon has a aappeal showingfor absent
law,the PELRB’s determination was athat erroneous as matter of

unreasonable,or we will theunjust uphold ruling.Board’s RSA
541:13; State, 96, 101,Universitysee v. 117System N.H. 369 A.2d

(1977) (Board’s1139, 1141 primadecision accorded facie Invalidity).
case, however, City burden;this itsthe has met thus the PELRB’s

ruling must be reversed.
The PELRB on indicatingrelied evidence that the administrative

secretary was forresponsible “wage surveys, benefit sur-preparing
veys, requesting from[and] information other regard-communities

the employmentof ining types contracts” concluding that the
was notposition confidential. While this statistical”“merely data

public, information,bemay non-confidential there was additional un-
testimonycontroverted regarding confidentialitythe of positionthe

must Inthat be considered. of alllight the evidence before the
Board, we thatconclude its wasdecision unreasonable.

O’Neil,Mr. director,the personnel testified histhat administrative
secretary is hisprivy personalto thoughts about the collective bar-
gaining process. He often discusses “strategies relative to the proc-

staff,ess” with his including Ms. Mattson. He further testified that
Ms. Mattson has “theseen notes and prepared the information that

would present[Mr. O’Neil] before City’s positionthe ever became
and she allpublic,” opens communications,inter-departmental in-

cluding those laborinvolving negotiation andstrategies tactics be-
the city managertween and Mr. O’Neil.

O’Neil,requireTo Mr. the City’s laborchief negotiator, to work in
a situation mustwhere he keep secrets from his secretary regarding
a of his worksignificant part unjustis both and unreasonable. The
fact that labor negotiations only be amay portion of his work does

negatenot the hefact that on hisrely secretarymust typeto notes
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of theother labor negotiatorstoconfidential communicationsand
University of N.H.,PAT Ass’n v.CollegeSee Keene StateCity. Staff

(PELRB 23,6 Feb.780007 atDecision No.College,Keene State
is1978) on matterstime confidentialperson’s spentof(“percentage

fromconfidentiality”); Memorandumoffindingcrucial to anot
the PublicLeBrun, of the PELRB toExecutive DirectorEvelyn C.

Board, and“Supervisor”RelationsLaborEmployee ofDefinition
(1978) toin(reprinted Appendix273-A at 10under“Confidential”

Laconia) of time on confiden­(percentages spentof the ofCitybrief
test or to determinepart anynot be of ruletial functions should

confidentiality).

isemployeethat one confidentialThe SEA further asserts
noWe There isunit this size.bargaining disagree.for a ofsufficient

mayof who be deemedemployeesminimum or maximum numberset
confidential.

in orany departmentof... otheremployeesnumber“[T]he
to the laborenoughunit of must be enablegovernment large

and the ac-personnelrelations activities of the Department
on, betivities of to be carried but must notDepartmentthe

who are entitled to thedenyso as to employeesnumerous
rights merelyof those onrights and benefits R.S.A. 273-A

be withtheythe that somehow connectedmightassertion
laboractivities related to relations.”

Em­Rev. v. StateDept.New AdministrationHampshire,State of of
(PELRB 1978).Ass’n, “TheDecision No. 780001 at 5 Jan.ployees’

in toemployeesnumbers of should be sufficient numberexcluded
rela­perform personnelthe to its and laborpublic employerallow

of a ortions without hindrance because lack of executivefunctions
Keene State PATstenographic personnel.” Collegesupport Staff

Ass’n, supra at 6.
bar,In one inonly position dispute.the case at is Whileemployee’s

true that PELRB to include as asattempts many employeesit is the
unit,defining Evelynwhen a Memorandum frompossible bargaining

LeBrun, 10,at the remains that this aemployee playsC. factsupra
inrole labor Mr. re-City’s negotiation preparation.vital the O’Neil

his to relative to thesecretary preparelies on confidential materials
addition, cityIn the thatnegotiation process. managerlabor testified

the em-secretary, alreadyhis who had been deemed sole confidential
unit, be able to anyof the would “not otherployee proposed produce

for office outside of To allow Ms. Mattsonany own].”document [his
in undoubtedlyactivities hinder Mr. O’Neil’spartaketo union would
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toposition “goesas labor for her thenegotiator,chiefperformance
for andprepareof abilities to conduct labor rela-O’Neil’s]heart [Mr.

labor negotiations.”tions and

record,Therefore, ofthoroughafter a review the we conclude
City byhas its burden of a clearproving preponderancethat the met

evidence, 541:13, ruling posi­of the RSA that the PELRB’s that the
issecretary unjusttion of administrative not “confidential” is and

Accordingly,unreasonable. we reverse the decision below and ex­
clude the of administrative from theposition secretary bargaining
unit.

Reversed.

All concurred.
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OpinionMemorandum

HORTON, J. The Johnpetitioner, Hyde, seeks a writ of certiorari
to review the decision of the New Hampshire LaborDepartment of

hisdenying request for a scheduled permanent impairment award.
1991).281-A:32,See RSA IX (Supp. onBased our review of medi-the

presentedcal evidence at the labor department hearing, we cannot
say matteras a of law that the hearings officer acted inillegally


