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Comm’n, 204, 206, 543,Tasker v. N.H. 115 N.H. 338Personnel A.2d
(1975). ofConsequently, say544 we cannot as a matter law that the

nodepartment’s injury Sep-labor decision that discrete occurred on
13, 1988, illegaltember was or unreasonable.

findingThis is a work-relateddispositive. injury, peti-Absent the
permanentis not entitled to a award ourimpairmenttioner under

scheme. the tocompensation petitionerworkers’ Because failed
carry impairmentthe threshold burden of that hisproving resulted
from an out and ininjury “arising employment,”of the course of

281-A:2, XI (Supp. 1991),RSA his claim for benefits was properly
rejected. we need not reach theAccordingly, petitioner’s arguments

contrary.theto

Petition dismissed.

All concurred.
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(AndreaP.A., K.of Concord John-& GartrellGallagher, Callahan
Shumaker, brief, andIII the Ms. JohnstoneE. onand Edwardstone

for the plaintiff.orally),

(Glenn R. onP.A., Milner the brief and& Molan of ConcordCook
for the defendant.orally),

BROCK, CompanyMountain ServiceThe Attitashplaintiff,C.J.
J.){Dunn,(Attitash), in Superiora the Courtfrom decisionappeals

Departmentby Hampshirethe Newwage claim decisionaupholding
defendant, Schuckawarding Christopherof Labor (department)

cross-(Schuck), $6,702.15 wages,in and commissions. Schuckfees
inerred his re-denyingthe courtclaiming superiorthatappeals,

hissuccessfully litigatingattorney’s uponfeesfor an award ofquest
275:51,RSA Wepursuantin the court to V.claim superiorwage

the claim remandwage andruling concerningthe trial court’svacate
furtherdepartment proceedings.the forto

Attitash,1989, employmentof withMay eighteenIn after months
wagefiled amarketing positionand andhis salesresignedSchuck

objectedwages.back Attitashdepartment requestingwith theclaim
a no-scheduled Thehearing.notice theby departmentand written

ABE“THIS WILL TELEPHONICstated:prominentlytice
this format sixobjected duringto thepartyNeitherHEARING.”

was ahearingThe conducted viathe date.preceding hearingweeks
questionedwere first thethree-way parties bycall. Theconference

and, each was allowed time for rebut-although partyofficerhearings
tal, not an to wit-given opportunitywere cross-examinepartiesthe

to record the proceedingsThe officerhearings attemptednesses.
1989,In after the depart-with a recorder.tape Septemberverbatim

favor, Attitash whoin retained counsel reviewedment ruled Schuck’s
At-tape.and inaudible sections on thediscoveredrecordingthe

wassubsequent rehearingmotion for and reconsiderationtitash’s
275:51,court to RSApursuantit to theappealed superiordenied and

Schuck’s motion forThe court Attitash’s and attor-appealV. denied
fees. This followed.ney’s appeal
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thedepartment wageAttitash claims that the conducted
in provisions chap­a manner that violated the of RSAhearingclaim

275, owndepartment’s541-A and the rules andchapter regula­ter
tions, process.and the due We first addressrequirements of

concerning statutoryclaims the violation of adminis­Attitash’s and
ifregulations, process onlytrative and address the due claims neces­

Chester, 434, 492,See Britton v. Town 134 N.H. A.2d 496sary. 595of
379,(1991); 376,Hodgkiss, 1059,132 N.H.State v. 565 A.2d 1061

(1989).
statutory regulatoryAttitash’s claims of and error raise is-two

The bysues. first is whether the on thedepartment, stating notice of
hearingthat the would be heldhearing telephonically, violated the

Rules, 203.06,N.H. Admin.applicable regulation, Lab requiring
department agreementthat the obtain the of the parties before or-

dering telephonica the is whetherhearing; second the department’s
inrecord of the this thehearing applicablecase satisfied statutes and

regulationsadministrative arequiring that verbatim audio record of
departmental wage claim hearings kept.be

HampshireWe first consider the Newrequirements of Adminis-
Rules,trative Lab 203.06. arguesAttitash that the department

violated Rule by203.06 tofailing obtain Attitash’s express agree-
ment participateto in a telephonic hearing before such ascheduling

Schuckhearing. maintains that Attitash waived its to a fullright
evidentiary byhearing in theparticipating telephonic hearing with-
out in aobjecting timely manner and by failing to a full evi-request

Indentiary hearing. response, that,Attitash claims although it did
objectexpresslynot to hearing,the ittelephonic onlyparticipated

because the department’s notice of hearing mandated a telephonic
and, circumstances,hearing under these isparticipation not the

of anequivalent “agreement” as set inforth the rule.

“The law of this State wellis settled that an administrative
must followagency its own rules and regulations,” theAppeal Cityof

Nashua, 874, 876, 1126,121 N.H. (1981),435 A.2d 1127-28 andof
“that an agency’s ofinterpretation its own regulations is erroneous

a of lawas matter when it fails the plainto embrace of itsmeaning
regulations,” Police,Petition 72, 76, 103,State 126 N.H. 489 A.2dof

(1985).106
New Hampshire Rules,Administrative Lab provides:203.06

“Telephonic IfHearing. the parties agree and the hearings
officer approves, the onhearing any matter bemay bydone
conference calltelephone instead aof hearing held at the
department.”
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upon thetelephonic hearing agree-rule conditions aThe explicitly
of includesinterpretation “agreement”of Schuck’sment the parties.

that adepartmenta fails to a fiatparty challengean instance where
however,We, look plainto thehearing telephonically.will be held

case,rule, of weunder the circumstances thisof the andlanguage
the silent acquiescenceto under rule withagreementequatedecline

mandate.department’sto the
function,view, actinga seethinking,In agreement suggestsour

Dictionary (un-43Third New InternationalWebster’s
1961), a choice outsetpartiesthe at theaffordinged.abridged

Thus, we findhearing.forward with ago telephonicor not towhether
in uni-department’sto the face of theobjecta failureparty’sthat

a like the of hear-telephonic hearing,to hold noticelateral decision
incase, of the forthequivalent agreementin this is not the seting

Rule 203.06.

aware, however, that the for informal dis­opportunityWe are
andboth claimants and Stateby agencies,of claims is valuedposition

flexibilityand have conferredbeento this end discretionprocedural
statutes, 541-A:16, V(a),controlling RSAdepartment bythe theto

(b) 541-A:18, 1991);1991); II see PetitionRSA also(Supp. (Supp. of
(board(1989)250, 260, 829,564 A.2d 835132 N.H.Betty Sprague,

examination), byfurtheredto limit of cross andscopehas discretion
203.07(d) (“Therules, RULES,ADMIN. LabN.H.department’sthe

inthe such a as to besthearings hearingofficer shall conduct manner
is orbyascertain of the and not bound common lawrights partiesthe

technical or formalstatutory by pro­rules of evidence or rules of
cedure.”). requiringwe do not read Rule 203.06 asConsequently,

must thatparties formally request telephonic hearingthat the a or
an indepartment actively express agreement everythe must seek

Rather, expressly indicatinga notice of thehearing partiescase. to
inparties objecta will be unless thehearing telephonicallythat held

time, the thegives partiesa reasonable sufficient choice within
of rule. Such an informed and deliberate not tomeaning the choice

satisfy­to would to anobject telephonic hearing agreementa amount
hand, however,Rule to the matter at we con­ing Returning203.06.

ofthat notice violated the rule.department’s hearingclude the

Next, department’sAttitash must show that the ofimposition
intelephonic hearing prejudice.the resulted material AppealSee of

685, 691, 1291,121 N.H.Natural Gas 433 A.2d 1295Corp.,Concord
(1981) (court will not set foragency procedural irregu­aside decision
larity prejudice);shows materialcomplaining party Appealunless of
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Co., 94, (1980)90, 1107,120 411Nationwide Ins. N.H. A.2d 1109
(requirement is not prejudicialthat error reversible unless toapplies

decisions); Meredith, 616,agency Patenaude v. Town 118 N.H.of
(1978).621, 582,392 A.2d 586

argues requestSchuck that failed to a completeAttitash more evi-
itdentiary mayand thathearing prejudicenot now claim from its

failure to responseown act. Attitash inargues by forcingthat the
it,telephonic hearing theupon department effectively denied it the

ability to choose the more complete options conferredprocedural by
Attitash; choice,withAgain, agreestatute. we been deniedhaving a

mayAttitash not be said to waived right,have its and we will there-
prejudicial.fore consider whether the error was

error,The department’s though not tonecessarily rising the
of impairment,level constitutional theaffects basic ofunderpinnings

conferred, case,procedural rightsthe in this by statute. See RSA
(“If275:51, V requested, a shall behearing afforded at which time

party may desired,with counsel ifany appear, and present evidence
541-A:18,cross-examine witnesses.”);and opposing RSA IV (Supp.

1991) (“A party may conduct requiredcross-examinations afor full
facts.”).and true disclosure of the statutoryThese provisions allow­
ensure,foring cross-examination even within the informal ofsetting

departmentala hearing, that the parties are afforded a fair and
meaningful opportunity Rules,to present their case. N.H. Admin.

202.01; (3dLab see 31,§also onMcCormick Evidence at 68 ed.
1984) (cross-examination truth”).acts “an engineas for discovering
Indeed, the informal ofsetting an agency hearing, partieswhere of­

appear se,ten inpro law,unskilled the ofpractice the and vulnerable
to orthe adroit technical application rules,of agency heightens our
general concern that the adepartment plainadhere to ofapplication

Moreover, case,its inrules. this the divergent positions bytaken the
parties concerning termsthe of Schuck’s employment ques­raise
tions of credibility. Rutishauser,See Sears v. 402,Ill. 410-11,102 2d

210, (1984)214-15,466 N.E.2d (denying defendant opportunity to
cross-examine medical expert concerning plaintiff’sreferrals from

maycounsel which credibilityhave affected deemed prejudicial).
mind,With these concerns in we conclude that the imposition of a

intelephonic hearing, resulting the complete absence of cross-exam­
case,in this prejudicialination was to Attitash and therefore we re­

mand for a Seerehearing. BettyPetition 132Sprague, N.H. atof
259-60, 564 A.2d at 835 (arbitrary time limit imposed on cross-exam­

prejudicial); Ramos,ination deemed v. 121 863, 867,State N.H. 435
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(1981) court de-completelyerror when1122, 1124 (prejudicialA.2d
mat-witness on a propercross-examinerightthe tonied defendant

credibility).inquiry concerningter of
will arisean issue of a deficient recordunlikelihood thatGiven the

not Attitash’s due processthe we need addressrehearing,after
notrecord; hasof the because Schuckinadequacyregardingclaim

fees.attorney’sclaim forwe not consider hisdoappeal,onprevailed

Reversed and remanded.

All concurred.
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