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(Ann Rice,Arnold, M. assistant attor-attorney generalP.John
brief), for the State.byon the briefney general,

Concord,defender, byof briefappellateE. chiefDuggan,James
for the defendant.

conviction, af-Batchelder, defendant from hisappealsJ. The
J.),(Dickson, hav-drivingin of afterjuryter a trial CourtSuperior

in violation of RSA 262:23an habitual offendering been declared
1991). himin to convict the State had tothat order(Supp. Arguing

of the defendantcapable operation,that motor vehicle washisprove
juryfailure to so instruct the was error.that the trial court’sclaims

We and affirm.disagree
23,1990, EnforcementHighwayof StateAugustOn the afternoon

innorthbound on Route 106 Gil-travelingwasRoyOfficer Roberts
asouthbound ontravelinghe observed the defendantmanton when

a of fifteenspeed approximatelyin breakdown lane atmotorcycle the
motorcyclethat the had no licenseper Noticingmiles hour.twentyto

to Heinvestigate.turned his vehicle aroundRobertsOfficerplate,
it,and startmotorcycle pushingthe even-defendant offgetsaw the

onto Road.it the South Officer Rob-highwayacrosstually pushing
his registration.in him license andrequestedbehind andpullederts

that, recently bought motorcycle,as had thestated heThe defendant
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taken byand his license had been theyetit was not thatregistered
check, the learned thatrunningAfter a motor vehicle officerState.

habitual and placedbeen certified as an offenderthe defendant had
Later, at thewaiving rightshim his Mirandaunder arrest. after

station, to Officer that he hadthe defendant admitted Robertspolice
toan and told drive. Hebeen certified habitual offender notrecently

justand had thepicked upthat lived on South Roadexplained he
Barn, located oneLarry’s approximatelyfrom Auctionmotorcycle

him,where first observed and was at-hundred feet from the officer
thebyto it it road.tempting rollingstart down

that, not feltalthoughAt trial Officer Roberts testified he had the
or from themotorcycle’s noticed heat exhaust when heengine pipe

defendant, hestopped unlikelythe believed it that the vehicle could
have reached and maintained the he had observedspeed by simply

defendant, hand,Auctioncoasting from the Barn. The on the other
that,runmotorcycletestified that the not and itwould because had

brakes,no he had to slow itjumphad to on it down.
On in-appeal, the defendant the trial refusal tochallenges court’s

it injurystruct the that had to the motorcycle operablefind that was
the prosecution provedorder to find that of opera-had the element

tion. The State that ancontends the instruction was erro-requested
neous statement of the law and withproperly agreewas denied. We
the State.

The defendant was with violation of 262:23charged a RSA (Supp.
1991), after been declared andriving having habitual offender. The
trial law injurycourt instructed the on the theaccordance with defi-
nitions set forth in motorchapter 259 of the vehicle laws. Under the

code, operatemotor vehicle “drive” means “to inor be actual physi-
cal control of a motor vehicle . . . RSA.” 259:24. vehicle”“Motor is

in pertinent part self-propelleddefined as “any . . . .”vehicle RSA
in259:60. the statute that aNothing requires motor actuallyvehicle

be in foroperable order an to “drive”individual it.
Notwithstanding the absence operabilityof an inrequirement the

statute, the Scanlon,defendant claims that decision in v.our State
179, (1970),110 N.H. A.2d 669263 established requirement.such a

Scanlon,In where the issue thewas whether had operateddefendant
inthe car arrestingthe officer’s wepresence, reversed the defend-

ant’s conviction for DWI on thatthe basis the mechanical inop-
of the aerability enginevehicle’s the carprevented finding that had

180,been Id. at at 670.“operated.” 263 A.2d
priorScanlon was decided to the 1981 recodification of the motor

expressvehicle laws. the priorOne revision of law was that “[w]her-
ever the itappearedword ‘operate’ when referred to operationthe of
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‘drive,’ was tovehicle, just ‘operator’ changedto aschangedit wasa
Hamp-NewCommentary,See‘driving.’”to‘operation’and‘driver’

(1982).Annotated, 21,Title at 324 WeRevised Statutesshire
recodification, “op-to whenassume, priorthatdeciding,withoutmay

offenses, of me-proofof motor vehiclewas the actus reuseration”
offindingwas for arequiredof the vehicleoperabilitychanical

however, proscribeddefined thehas sincelegislature,Theoperation.
in“be[ing]but alsoonly operationto include not“driving,”activity,

vehicle . . . .” RSA 259:24.of a motorcontrolphysicalactual
a motor­putsthat one whodifficulty concludingnoWe have

thecoasting, thoughevenhighway throughin motion on thecycle
vehi­“in actual control” of thephysicalismay inoperable,motor be

v.have See Stateagreed.with similar issuescourts facedcle. Other
(1989) mechanical41, (despite allegedA.2d 642152 563Griffin, Vt.

coastingcontrol of vehi­physicalhad actualdefendantinoperability,
(1980)587, 412 1339Jeannette, 172 N.J. A.2dcle); Super.v.State

its(where controllingin motion and defendantmotorcyclecoasting
conviction);for Com.movement, drivingevidence of DWIsufficient

(same).(1987)274, 1060McPherson, Pa. 533 A.2dSuper.368v.
intended to promote publicoffender statute isThe habitual

from of thehighwaysdrivers thesafety removing irresponsible“by
(1989)587, 592, 582,O’Brien, 132 N.H. 567 A.2d 585State v.State.”

omitted). when an habit­The to the occursdanger public(quotation
vehicle, by“whether it is itspoweredoffender a motorplacesual

Jeannette, 590, 412172 N.J. at A.2d atgravity,” Super,orengine
1341, hold that trial court’s refusalin motion on the We thehighway.

was not error.juryinstruct the on operabilityto
Affirmed.

All concurred.
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