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Hillsborough
No. 91-178

Hugh HughR. O’Neil R. O’Neil Real Estated/b/a

v.

a.Richard W. Carlson &

16,April 1992

('WilliamP.A.,Thornton & Thornton of Manchester G. Thornton
on the brief orally),and for the plaintiff.

Wiggin Nourie, Manchester,& of defendants,for the filed no brief.

Sheehan, Phinney, P.A., (Charlene&Bass Green of Manchester
F. Clinton on the brief and orally), intervenor,for the Maine Savings
Bank Fleet Bank.n/k/a

Thayer, J. This interlocutory appeal from a ofruling Supe-the
J.)rior Court {Groff, concerns the plaintiff’s and the intervenor’s
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defendants,formerly byheld thereceiptsto rentalcertainclaims
of the R.G. SullivanCorrey,and C. trusteesW. Carlson JackRichard

O’Neil O’NeilHugh HughThe R.plaintiffTrust. isAssociates d/b/a
(O’Neil); Savingsis Maine BankintervenorEstate theReal n/k/a

Bank).(the O’Neil, that theappellant, argues supe-theBankFleet
allowinghis ex attachment and thereleasing parteinrior court erred

Formoney.the the reasons statedof rentpossessionBank to take
below, we remand.affirm and

defendants, Au-1985, Bank, Housingand ManchesterIn the the
and Trust Inden-Security Agreementathority “Mortgage,signed

(the AuthorityHousingManchesterwherebymortgage),ture”
in a build-money order to rehabilitateto lend defendantstheagreed

themortgage,terms theUnder the ofin downtown Manchester.ing
securitya interestHousing AuthorityManchestergavedefendants

leases, orto it tenanciesassigned “[a]llandpropertyin their real
Project,the andaffectingor hereafternowoccupancy agreements

allrents, to due from andanydue or becomeprofitsall income and
inleases, agreements, whether or notoccupancytenancies andsuch

orwriting recorded.”
of Man-addition, to secure thepromised performanceIn the Bank

the Manches-obligations to defendants.Housing Authority’schester
turn, Bankgranted securitythe “a interestAuthority, inHousingter

in all of HousingCode” Manchesterthe Uniform Commercialunder
limitation,”the “withoutAuthority’s propertyto defendants’rights
right,. . . with all titleFinancing togetherin Documentsand “[t]he

therein, theincluding, limitingbut withoutinterest of the Issuerand
and tocontinuing righttheforegoing, presentof thegenerality

income, revenues,claim, moneys,of is-anyreceive thecollect and
or thereundersues, other receivableprofits payableand amounts

____” deeds,of and awas recorded at the registryThe thenmortgage
clerk.cityfiled with the Manchesterfinancing statement

afterward, de-contracted with theapparentlySometime O’Neil
allegeswith thatbuildingtheir tenants. O’Neilpopulatefendants to

asked, for Inpaidas never his services. Junegothe did he was but
1990, was at a fore-one month the defendants’ soldbuildingbefore

sale, an ex attachment the rentsparteO’Neil obtained onclosure
in to secure his claim thebuilding againstfrom the ordergenerated

The the at-for estate commissions. Bank contesteddefendants real
security interest in the rents.tachment, prior perfectedaclaiming

had no of the describedknowledge mortgagemaintains heO’Neil
at the the attachment was granted.above time
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ruled the in the isThe court that Bank’s interest rents asuperior
Hampshire’sinterest within article nine of New version ofsecurity

and takes prioritythe Uniform Commercial Code that this interest
attachment. On appeal, arguesover O’Neil’s O’Neil first that the

to the rents is not a perfected securityBank’s claim interest within
Second, that,nine of the commercial code. he maintains evenarticle

interest,if securityit a Bank’s claim must toperfected yieldis the
attachment, the akinhis because attachment is to a lienmechanic’s

Third,or a lien. O’Neil that thelandlord’s contends terms of the
Bank him real com-mortgage implicitly require the to the estatepay

missions.

First,O’Neil’s argumentsWe address seriatim. we agree
with superiorthe court that the interest in the isBank’s rents a
perfected security interest within ninearticle of the commercial
code. nineAlthough article does not “to theapply creation or trans­
fer of in or estate,an interest lien on real a lease or rentsincluding
thereunder,” 382-A:9-104(j) 1991),RSA (Supp. applicableit is to se­

incurity instruments,interests documents and see RSA
382-A:9-102(l)(a) 1991). Moreover,(Supp. subsection 382-A:9-­
102(3) 1991)(Supp. “The applicationstates: of this Article to a secu­

inrity interest a secured obligation byis not affected the fact that
the isobligation byitself secured a transaction or interest to which
this apply.”Article does not

of 9-102(3),The circumstances this fallcase withinsquarely as
byclarified its official comment.

(3)“An illustration of subsection is as follows: The owner of
$10,000Blackacre borrows from his neighbor, and secures

his by mortgagenote a on Blackacre. This Article is not ap-
plicable to the creation of the real estate mortgage. How-
ever, when inthe mortgagee turn pledges this note and

tomortgage X,secure his own obligation to this Article is
applicable to securitythe interest thus increated the note
and the mortgage.”

Here,RSA 382-A:9-102 cmt. 4. Manchester Housing Authority
holds original,the underlying assignment of rents from the defend-

inants positionand is the of the inneighbor-mortgagee examplethe
above; is,that outside the scope Bank,of article nine. The on the

hand, X,other is in positionthe of because Manchester Au-Housing
thority granted the Bank a insecurity interest the mortgage docu-
ments. The Bank’s interest in the financing documents includes the
right to collect rents. theAlthough mortgage “is byitself secured a
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apply,”which this Article does not RSAinterest totransaction or
382-A:9-102(3) 1991), in issecurity mortgageinterest the(Supp. the

the article. Id.within the ambit ofwell
contraryhis Into assertion. Seesupportseveral casesO’Neil cites

(8th 1985); In reCo., 773 198 Cir. Patter­Conveyor F.2dre Standard
(Bankr. 1986); TrustIll. Citizens Bank andB.R. N.D.son, 64 189

(Tex.Co., App.611 168 Ct.Co., Livestock S.W.2dPampa Wy-Texv.
1981). cases, however, oftriangleinvolves the interestsNone theseof

(the Bank) in anhere, securityholds a interestwhereat work C
(the(Manchester BandAuthority)A Housinginstrument between

defendants). Instead, the trans­only underlyingcase concernseach
is notA we must answerquestionand B. Theaction between

to of rentsassignmentnine the defendants’appliesarticlewhether
theby mortgageas evidencedAuthority,Housingto Manchester

insecurity interestdocuments, appliesit to the Bank’sbut whether
Oneby assignmentis secured the of rents.that itselfinstrumentthe

cites, even makes this dis­Conveyor,Standardof cases O’Neilthe
tinction:

a securitythe made clear thatdrafters of U.C.C.“While the
ifthe U.C.C. evenbyin an instrument is coveredinterest

a real estate Bar-by mortgage,is securedthat instrument
anythe rent moniesrights throughnot toclays does assert

in thesecurityAn 9 interest un-or Articlenote instrument.
a estate lease —rents—is ex-of realderlying proceeds

9-104(j).”U.C.C.pressly precluded by
(footnote omitted). Thus, weF.2d at 204Conveyor,Standard 773

ninearticle of the commercialsuperiorwith court thatagree the
to this case.appliescode

Second, if the Bank holds a perfectedO’Neil that evenargues
mortgage,in rents the his attachmentsecurity throughinterest the

382-A:9-310upon (Supp.be O’Neil relies RSAgiven priority.should
1991), which provides:

his fur-ordinaryin course of businessa theperson“When
subjectto torespect goodsor materials withnishes services

theinterest, a lien in ofupon goods possessionsecuritya
statute or rule of law for such mate-person given bysuch

securityover in-priority perfectedrials or takes aservices
statutory expresslythe lien is and the statuteterest unless

otherwise.”provides
added.) themany whyare reasons this section ofThere(Emphasis

here, the most obvious thatapply beingcommercial does notcode
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not, been,has in hepossessionO’Neil is and not of the rents at-
Similarly,tached. Motors v. Colwell DieselAcceptance Corp.General

(Me.Inc., 595, 1973),Service 302Garage,& A.2d 596-97 also cited
O’Neil, aby plainly declares that mechanic’s lien under Maine law

operatedoes not to a he or isgive priorityto mechanic unless she in
ofpossession the chattel.

More O’Neil has cited no either fromimportantly, authority, this
other,jurisdiction or any to his contention that a realsupport estate

ofbroker’s attachment rents to secure a claim for takescommissions
anpriority security legisla-over article nine Ourperfected interest.

ture has enacted a detailed for the operationscheme creation and of
attachments;liens and propositionO’Neil’s cannot find a foothold
within it. 447anywhere See RSA chs. to 454-B. To create a new cate-

with,of wouldgory priority liens interfere and possibly upset, the
byframework erected the legislature.

O’Neil priorityalso claims the Bank’s assignmentbecause of
collateral, absolute,rents is not and conditional theupon defendant’s
Fordefault. the Bank’s toassignment priorityassume over this at­

tachment, contends,he the Bank would have to over possessiontake
and management of the defendants’ thebuilding under mortgage’s
default andprovisions collect rent.actually The Bank asserts that it

not,has done these however,even if it hasthings; we would find little
inmerit O’Neil’s Aargument. bankruptcy recentlycourt explained

the inprinciplesrelevant the context of a bankruptcy action:
“(1) The recording pre-bankruptcy by a mortgagee lender
of the realty mortgage, any separate document giv-and/or

aning assignment of leases and rentals pertaining to the
real property mortgaged, does thegive anmortgagee effec-

securitytive ininterest as a type‘rents’ of collateral as op-
to a inposed security specificinterest rent payments.

(2) The recording of such givesdocuments the mortgagee
rights superior to any subsequent third party who would
seek to take a insecurity interest the leases per-and rentals

thereto as ataining oftype collateral.
(3) With regard to mortgagorthe anyor third party who

deals with specific rental payments in hand before the mort-
acts togagee take over possession and management of the

premises, the mortgagee’s insecurity rents,interest being
contingent upon default, and assertion by possession, is not

tosuperior the anyormortgagor partythird in that context.
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his(5) securityenforcemortgageethe can’tThe fact that
over andtaking possessionin topriorrentsspecificinterest

le-does not thepremises destroythe rentalofmanagement
in as asecurity interest rentsof an effectivegal existence

the time of theby mortgageethe atcollateral heldtype of
pertinentof the documents.”recording

1991). find143, 147-48 D.N.H. WeRancourt, (Bkrtcy.123 B.R.In re
the case before us.applicable toanalysis andpersuasiveabovethe

rentalany specificthat has dealt withdoes not heallegeAs O’Neil
(3) him from thehand, exceptabove does notparagraphinpayments

of rentsassignmentto a recordedgives priorityrule thatgeneral
interest, assignment’sthe condi­ofsubsequent regardlessaover

nature.or collateraltional

adeprivedoes not O’Neil of causenote that our decisionWe
In­the real commissions.defendants for estateaction theagainstof

ofstead, byhe secure this debtpaymenthold that cannotmerelywe
rents, per­the Bank has a priordefendants’ becauseattaching the

382-A:9-312(5)(a) 1991) (as­(Supp.RSAsecurity interest. Seefected
perfected security interest takesother rules earliersuming apply,no

maderemedy seeks should be avail­Whether the O’Neilpriority).
him,him, is the to decide.legislatureto to others like forable and

defend­Third, the themortgage signed byO’Neil claims that
Bank, obli­ants, AuthorityHousing implicitlythe and Manchester

Thishim real estate commissions.paythe Bank to thegates
us,however, is irrelevant to the issue before whetherargument,

gener­in theprioritya attachment rentsgrantedO’Neil should be
particu­whether abuilding. questionfrom the defendants’ Theated

regardis tomust a creditor’s claim decided withoutparty paylar
securityto which of their interestsany among creditors asdispute

theunder article nine of commercial code.prioritytakes
reasons, weaccept arguments,For we cannot O’Neil’s andthese

court’ssuperior ruling.affirm the

and remanded.Affirmed

Horton, J., sit;not the others concurred.did


