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plaintiffs arguablyanimal. While thosepattouch and theeffort to
displacesneither casemerely negligent,more thanmay have been

causal to theany contributory negligence,rule thatlongstandingthe
Railroad, 1, 6,Niemi v. 87 N.H.a claim. Seeinjury, plaintiff’sbars

(1934).1, 13, Al-361, 364, 87 N.H. 175 A. 245reh’g,on173 A. aff’d
as it to statu-contributory negligence appliesofthe defensethough

1991),507:7-d theby (Supp.abolished RSAliability has beentory
the effective date of the statute. Seein this case arose beforeevents

there-1986,227:22, contributory negligence,defense ofII. TheLaws
claim, comparativeand the defense offore, statutoryto theapplies

(1983),claim. RSA 507:7-ato the Seenegligencenegligence applies
1986, 227:24.by Lawsrepealed

and remanded.Vacated

All concurred.
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Concord, theFriedman,E. of on the brief and fororally,Bruce
plaintiffs.

Bisbee,Arnold, attorney general (George deputyP. DanaJohn
orally),on the brief and for the defendants.attorney general,

BROCK, (McHugh,a Courtappeal SuperiorC.J. The defendants
J.) to andruling requiring produce agency budget requeststhem

review, pursuant Hampshire’sincome estimates for to Newpublic
Law, chapter 91-A. We affirm.Right-to-Know RSA

24,1990, Maryone of the P.plaintiffs, RepresentativeOn October
Chambers, 1992 andyear agencyaccess to the fiscal 1993requested

submitted to RSA 9:4 and incomebudget pursuantrecommendations
by the commissioner of administrative servicespreparedestimates

(commissioner) to plaintiff’sRSA 9:5. The was de-pursuant request
defendant, Hill,bynied the Assistant letter datedbyCommissioner

25,1990. thereafter,Shortly RepresentativeOctober Chambers filed
ina the court to thepetition superior pursuant HampshireNew

Law, 91-A:4,Right-to-Know RSA to theseeking budgetaccess sub-
merits,hearingmissions. a on the the court theFollowing granted

plaintiff’s request and ordered the defendants to make the records
2,1990.byavailable for review complied,November The defendants

soughtbut also reconsideration of the matter.timely On November
21, the reconsider,the trial court denied defendants’ motion to and
this appeal followed.

After the withcomplieddefendants the trial court’s ruling,
to this court for athey appealed definitive on whetherruling the trial

incourt was correct the release ofrequiring expenditurethe and
income prior publicestimates to the hearings required by RSA 9:7.
Because this ‘“capable review,”’case is of repetition, yet evad[es]
Royer Dept. 673, 675,v. State of Empl. Security, 118 N.H. 394 A.2d

(1978)828, 829 147,Weinstein v.(quoting Bradford, 423 U.S. 148
(1975)), mootness does not prevent decidingus from this case on the
merits.
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statutory develop-that the scheme forargueThe defendants first
thehistory implementation permitand the of itsbudgetment of the

the release of the data to the until thepublicto withholdGovernor
are held to RSA 9:7.statutorily public hearings pursuantmandated

defendants,alternative, that the informationdisputingnotIn the the
documents, contend that these budgetaryconstitutessought public

confidential, fromexempt provi-are and are thereforesubmissions
naturally, denyLaw. The thatRight-to-Know plaintiffs,of thesions

ina the release of the data andstatutory permits delayschemethe
that,Further, if thetheyit not confidential. assert evenargue that is

confidential, theproper applicationas a ofinformation is classified
test would still lead to the release of the docu-necessary balancing

ments.
statutory pro-we must determine whether the schemeInitially,

budg-the withhold the release of theauthorityvides for Governor to
of the under 9:7.figures public hearingsuntil the time RSAetary

defendants,to the the Governor needs time to review theAccording
with the various heads and hisagency department developfigures

the legislature.actual for submittal tobudget proposal
for of the nowherestatutory preparation budgetThe framework

involvement the Governorprovides for formal of until the tentative
himis transmitted to the commissioner to RSAbudget pursuantby
the informally9:6. While it is true that Governor interacts with the

in arriving eventuallyat estimates that are used to form theagencies
requiresthe statute that these estimates com-budget,tentative be

9:4, 9,1. RSA :5. to RSApleted by According chapterOctober
to,estimates must be submitted and income estimates mustbudget

9:4,the commissioner October 1. :5.by, bybe RSA Fromprepared
estimates, the commissioner is to a tentativerequired preparethese

words,Inby November 1. RSA 9:6. other thebudget estimates are to
1completed bybe October so that the commissioner can utilize them

when the tentative Once thepreparing budget. estimates are submit-
deadline,ted the commissioner to the October 1pursuantto the lat-

ministerial;task is thepurelyter’s commissioner’s sole responsi-
bility compile necessaryis to the information to formulate the tenta-

budget.tive

The record reflects that the ofprocess developing agency ex­
Maysubmissions in and that 1penditure began by October the Gov­

alreadyernor had reviewed several drafts of estimated depart­
mental defendants haveexpenditures. The availed themselves of all

the time allotted ofdevelopmentof for the the and as offigures,
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1, mandate,according publicto the the is entitledlegislativeOctober
Therefore, figures subjectto enter the the arefray. requested budget

scrutiny at the time of the deadline for their sub-public statutoryto
commissioner, i.e., 1, required bymission to the October as RSA 91-

A:4, fall inthey expressedunless under one of the exemptionsIV
(1990 1991).91-A:5 & Supp.RSA

providesRSA 91-A:5 that certain records are exempt from
provisionsthe of 91-A. Thechapter only exemption upon byrelied

91-A:5, 1991),the defendants is RSA IV which(Supp. excludes
to .. .pertaining confidential. . . information.” To“[r]eeords deter­

budgetarymine whether the and income estimates exemptare as
confidential, the benefits of to publicdisclosure the must be weighed

the benefits of non-disclosure to theagainst government. See Mans
(1972).Bd., 160, 162, 866,112v. Lebanon School N.H. 290 A.2d 867

The arguedefendants that the benefits of non-disclosure outweigh
ofthose disclosure because records sought]“[the are deliberative

containing significantdocuments policy recommendations and pro-
noted, however,Asposals.” previously any “decisions” must be com-

1, and, therefore,pleted by October there is no deliberative process
infor the statuteprovided after that time. While it is arguable that

the interaction between the Governor and department priorheads to
1October constitutes “a deliberative process” which might be pro-

tected, that is an presentlynot issue before us.
hand,On the other the benefits of publicdisclosure to the nu-are

merous. For example, by theobtaining information on or near the
1 deadline,October not only may interested members of the public

prepare for the public hearings held by the Governor pursuant to
9:7,RSA they maybut also make informed decisions before the up-

coming election.

Therefore, after balancing the benefits of disclosure against
non-disclosure,those of we conclude that the defendants’ argument

that the estimates are 91-A:5,exempt pursuant to RSA IV (Supp.
1991) must 1,fail. Consequently, as of October the documents are not
confidential and are subject to public review as of the statutorily
mandated submission date of October 1.

Lastly, we consider plaintiff’s request for attorney’s fees pur­
suant to RSA 91-A:8. This statute provides for the award of attor­
ney’s fees to any person who reasonably requests records,public
and, 91-A,contrary chapterto RSA is denied this information. How­
ever, this providesstatute also that attorney’s fees are not to be
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body,awarded “unless the court finds that the oragency person
or should have known that the conduct inengagedknew was a viola-

91-A:8,1. noted,tion of this ...RSA As confidentialchapter docu-
subject public Right-to-Knowments are not to disclosure under the

1991).91-A:5, case,InLaw. RSA IV this the did(Supp. legislature
“confidential,” and the defendantsnot define determined that the

determination,information was “confidential.” This albeitrequested
incorrect, with past historywhen combined the of the budgetary

to that theleads us conclude defendants did notprocess, knowingly
violate, theynor did have reason to know that their refusal would
violate, the of RSA 91-A.provisions chapter Accordingly, plain-the

attorney’stiff’s for fees is denied.request

Affirmed.

HORTON,J., sit;did not the others concurred.
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