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body,awarded “unless the court finds that the oragency person
or should have known that the conduct inengagedknew was a viola-

91-A:8,1. noted,tion of this ...RSA As confidentialchapter docu-
subject public Right-to-Knowments are not to disclosure under the

1991).91-A:5, case,InLaw. RSA IV this the did(Supp. legislature
“confidential,” and the defendantsnot define determined that the

determination,information was “confidential.” This albeitrequested
incorrect, with past historywhen combined the of the budgetary

to that theleads us conclude defendants did notprocess, knowingly
violate, theynor did have reason to know that their refusal would
violate, the of RSA 91-A.provisions chapter Accordingly, plain-the

attorney’stiff’s for fees is denied.request

Affirmed.

HORTON,J., sit;did not the others concurred.
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Law Currier, Zall,ofWilliams-Hardy, Epping, andOfficesofK.S.
Durmer, P.A.,Shepard and ofBarry Nashua (Kathryn Swain Wil-

III,liams and William H. Barry, brief,on the and Ms. Williams
orally), for the plaintiff.

McLane, RaulersonGraf, P.A.,& Middleton of Manchester
(Kevin M. Fitzgerald and Kevin M. brief,Leach on the and Mr.
Fitzgerald orally), for the defendant.

Thayer, J. The defendant appeals from an order of the Superior
J.)(Dunn,Court theentitling plaintiff to a commission on the lease

and sale of the defendant’s inproperty Bedford. The defendant chal-
lenges (1)several of the court’s rulings, including: that the plaintiff

(2)aprocured ready, and ablewilling buyer; that the defendant owes
the plaintiff a regardless (3)commission of who sold the property;
that plaintiffthe is entitled to a commission on the lease of the prop-

(4)erty; that the listing agreement was not byterminated either
(5)party; plaintiffthat the did not breach dutyhis of good faith and

(6)fair defendant;oweddealing to the and that the ofmeaning the
term “lease” in the listing agreement included a lease of less than the
entire Forproperty. reasons,the following we affirm.

29, 1985,On March the plaintiff, Christopher C. Finlay, President
of the Finlay Company, defendant,and the Anthony Frederick, Jr.,J.

(theentered into a listing agreement Agreement) which provided
that the plaintiff would areceive commission leaseupon or sale of the

located atproperty 273 Daniel Bedford,Webster Highway, known as
(thethe Frederick Business Center property). The terms of the

Agreement provided that it would remain in effect for year,one con-
tinuing thereafter until partyeither elected to terminate Agree-the
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Inby giving thirty daysment the other written notice. Marchparty
(OIS)1985, principalsthe of Office Information Systems contacted

plaintiff inquired leasingthe and about office for theirspace busi-
plaintiffness. The showed the defendant’s toproperty OIS. Subse-

quently, plaintiff prepared purchasethe and OIS a and sales contract
property presentedfor the which the to theplaintiff defendant. The

contract,accept purchasedefendant did not the and sales but instead
made a counter proposing higher priceoffer a sales and the oflease a

4,of the Aportion property to OIS. second proposal, Aprildated
1985, then bywas drafted the andplaintiff OIS and to thepresented
defendant. The defendant rejected the second purchase and sales
contract.

1985,In early May OIS learned from the defendant that one of the
major tenants of the property was not current on its rent. The de-
fendant claims that he had earlier plaintiffinstructed the to inform
OIS of that arrearage. OIS then notified the defendant that they
would no inlonger engage negotiations regarding lease or purchase
of the property because OIS plaintifffelt that the had intentionally

tofailed disclose the rental payment arrearage to them.
plaintiffThe had no 24,1985,contact with OIS after May and testi-

fied that he thought himself,the negotiations among the defendant
and OIS were a “dead defendant,deal.” and however,OIS the en-
tered into direct negotiations 31,1985,and on May asigned five-year
lease for a unit in the property. date,Also on that OIS and the de-
fendant entered into an option agreement, which provided OIS with
the exclusive right purchaseto the property within three years of

15, 1985, $475,000.April 20,for 1987,On August the defendant sold
the property $522,500.to 273 Associates for The two principals of
OIS, Linatsis,David Young and Charles are the general partners of
273 Associates.

First, the defendant contends that the court inerred ruling
that the plaintiff procured ready,a willing buyerand able for the

becauseproperty OIS refused to negotiate with the plaintiff and be­
cause the proposed deal was “financially impossible” for OIS. “[T]his

willcourt not disturb the trial court’s findings or rulings unless they
are supportednot by the evidence or are erroneous as a matter of
law.” N.H. Munic. Trust Workers’ Comp. Comm’r,Fund v. Flynn,

17, 21, (1990).133 N.H. 439,573 A.2d 441 The Agreement states that
a ready, willing“[i]f and buyer procuredable is before the expiration

owner(s)of this Agreement, the agree(s) to THEpay FINLAY
aCOMPANY fee (8%)for professional services of eight percent of
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in this State that a broker isThe law is clearprice.”actual salesthe
pro-if the brokeragreementunder such anto a commissionentitled

House, Inc. v.Clearing Khoury,93buyer.and ablewillingcures a
(1980).671, A broker a346, 349, procuresA.2d 673N.H. 415120

property agree-a of the underif broker informs customerbuyer the
Estate,Real Inc. v.Kopkato the seller.and leads the customerment

(1979).298,547, 549, A.2d 299MacLeod, N.H. 404119

informed OIS of theplaintiffclear that theThe evidence is
seller; therefore, correctlythe trial courtto theand led OISproperty

addition,In the trial court’sOIS.procuredthat the plaintifffound
by thebuyer supportedand able iswillingwas athat OISfinding

theby plain­to the defendantpresentedofferThe secondevidence.
in4,1985, negotia­was still involvedplaintiffwhen thetiff on March

31, 1985,$475,000. thetions, Mayof Onpricewas for a sales
withdirectlyan contractoption-to-purehaseentered intodefendant

$475,000, by 1.1% each anni­“compoundedsales ofpriceOIS for a
Thus, the evidence shows thatlater exercised.which OISversary,”

and able for thepurchaser property,a willingthe plaintiff procured
inunder the terms of the OIS optionthe of OISprincipalsbecause

to thosenearlythe on terms identicalpurchase propertyfact did
rejectedbut the defendant.by plaintiff bythenegotiatedpreviously

not to aSecond, that the is entitledargues plaintiffthe defendant
of the does notlanguage Agreement pre-thecommission because

himobligateown or tofrom.selling propertydefendant hisclude the
if sell the The trial court foundproperty.a he doespay commission

with the exclusive torightthe brokerAgreement providedthat the
to asell, regard-the was entitled commissionplaintiffand therefore

defendant, the or a third sold theplaintiff partywhether theless of
that anargues Agreementthe was exclusiveThe defendantproperty.

than an exclusive right-to-sell agreementratherlisting agreement
therefore, withpropertythe defendant could not list theand while

broker, the withoutright propertyhe did retain the to sellanother
plaintiff. Agree-to a commission to the Thepayhimselfobligating

THE FINLAY COMPANY“givesment states that the defendant
. .”to said . .right propertythe exclusive sell

John,Holidayus to follow Homes St.urgesThe defendant of
(3d 1982),Lockhart, that678 F.2d 1176 Cir. which held theInc. v.

ambiguousto sell” are and do not determinerightwords “exclusive
brokers,other exclu­onlythe to sell is exclusive of orrightwhether

case, however,In this we not decidesive of the owner as well. need
onlyintended to other brokers or theparties precludewhether the
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owner himself from selling property Agreementthe because the pro-
that a ready, willing buyer procured“[i]fvides and able is before the

owner(s)of this the THEexpiration Agreement, agree(s) payto
(8%)FINLAY professionalCOMPANY a fee for services of eight

above,ofpercent the actual sales As discussedprice.” plaintiff,the
defendant, OIS,the procured purchasednot who the property. Be-

plaintiffcause the aprocured ready, willing buyer,and able the plain-
tiff is entitled to a bycommission the terms of the contract.

Third, arguesthe defendant that the plaintiff was not the “effec-
tive cause” of the plaintifflease because the inwas not involved lease

OIS,negotiations with and therefore the plaintiff is not entitled to a
commission. The Agreement states that:

“If a lease of said isproperty negotiated before the expira-
owner(s)tion of this Agreement, the to THEagree(s) pay

FINLAY COMPANY a leasing commission of 5% of the rent
of the first three 4% ofyears, the rent of the second three

thereafter____Theyears, and 3% of the rent commission for
the entire term is due and payable upon the ofsigning the

Iflease. the property is sold or leased within yearone of the
termination of this Agreement to whoany party had made

THEinquiry to FINLAY COMPANY or to the owners dur-
owner(s)ing the Agreement,continuance of this the hereby

toagree(s) pay the above stated fees.”

The defendant cites 448,§the Restatement of Agency at 1050
(1933) which states that agent“[a]n whose compensation is condi-
tional upon his accomplishment of a specified result is entitled to the
agreed if, if,compensation and only he is the effective cause of ac-

thecomplishing result.” For ifexample, the Agreement is one for
procuring a ready, willing and able buyer then the broker is entitled
to a ifcommission the broker is the effective cause of suchprocuring

buyer.a Chase, 82, 84,Philbrick v. (1948).95 N.H. 317,58 A.2d 319
Here, the portionlease of presentthe Agreement provides for pay-
ment of the ifcommission “a lease of said property is negotiated.”
Therefore, plaintiffthe must have been the effective cause of nego-

intiating the lease order to be entitled to the commission.

The trial court found that plaintiffthe was the effective
cause of the lease. Again, we will not disturb the trial court’s finding
unless it is unsupported by the evidence or erroneous aas matter of
law. N.H. Trust,Munic. 21,133 N.H. at 573 A.2d at 441. The trial
court’s finding that plaintiffthe initiated and participated in the
lease negotiations is supported by the evidence. The record is clear
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the and OIS thus thebrought together;that the defendantplaintiff
made thepossible by plaintiff’s procurementlease werenegotiations

addition, two salesnegotiated purchaseof In the andplaintiffOIS.
defendant, both of which the defendantwith OIS and theagreements

contemplatingmade a counter offer therejected, and the defendant
which the toproperty, plaintiff presentedlease of a of theportion

through agentsthat the owner or carriespersonallyOIS. “The fact
to does not the brokerpurchase deprivethat lead thenegotiationson

231,Walker, 234,v. 95 N.H. 61 A.2dof his commission.” Williams
52,522, (1948); 46,v. 120 N.H. 411Hopewell,see also Belleau524

(1980) (not456, innecessary for broker to finalparticipateA.2d 460
sale). That to theleading principle applies equallytonegotiations

trialthat the broker is authorized to lease. Thepropertylease of
that the was entitled to a commission whenfinding plaintiffcourt’s

inis therefore not error.propertyOIS leased the
Fourth, Agreementthat the had been termi-arguesthe defendant

of the The wasproperty. Agreementnated to the lease and saleprior
30, 1985, “inMarch 29 and and was to beby partiesthe onsigned

thereafter until eitheryear, continuingeffect for a of oneperiod
bythe the otherAgreement giving partyelects to terminateparty

(30) The thatdays Agreementwritten notice of same.” statedthirty
within yearthe is sold or leased one of the terminationproperty“[i]f

who made THE FIN-any party inquiryof this to had toAgreement
theduringLAY or to the owners continuance of thisCOMPANY

owner(s) hereby agree(s) paythe to the above statedAgreement,
fees.”

The trial court found that the was still in effectAgreement
neither party gaveat the time of the lease and sale because the other

required by Agreement.written notice of termination as the The de­
written notice was necessaryfendant that not because theargues

informationplaintiff manifestingdefendant the the defendant’sgave
the Agreement. Specifically,desire to terminate the defendant cites a

1, 1985,to the datedplaintiff Julyletter that he sent as notice of
plaintifftermination. The letter informed the that the defendant

him no commission on the lease of thepay property. Regard­would
whether the letter constituted termination of the Agreement,less of

the lease andargument option-to-purchasethis fails because agree­
31, 1985, 1,Mayinto theprior Julyments were entered on to 1985

Thus, prior anyletter. the lease was consummated to notice of termi­
nation of the and “the commission for the entire term isAgreement

Likewise,the of the lease.”payable upon signing option-due and the
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contract, intowhich was entered on the same as theto-purchase day
lease, notice of Be-any Agreement.also of termination thepreceded

in to purchasecause was effect when the wasAgreement optionthe
exercised,option subsequentlythe wasgiven, plain-and because the

sale,a regardlesstiff is entitled to commission on the of thewhether
exercised after of the holdoption Agreement.was termination To

to agree-otherwise would allow a seller an exclusiveobligated listing
ment to circumvent the broker’s commission by entering op-into an

ofagreement allowing onlyand exercise thetion-to-purchase option
in ac­listing agreement.after termination of the This conclusion is

jurisdictions that have this Seequestion.cord with other considered
— Gibson, 447,446,152Century Realty21 v. A.D.2d 549Clifford

(1989);232, 24 290,233 v.N.Y.S.2d Zinn Ex-Cell-O Cal. 2dCorp.,
(1944).177,296, 149 180P.2d

Fifth, rul­the defendant contends that the court erred in
plaintiff duty faith,that the did not breach his of deal­ing good fair

ing, byand obedience to the defendantloyalty failing to advise OIS
in inpropertythat a tenant the was three months rent.arrears on its

plaintiffThe trial court found thatcorrectly duty goodthe owed a of
faith and fair to the Seedealing defendant. Petition Contoocookof

Co., 528, 532, 1388, (1987)129 N.H. 529Valley Paper A.2d 1390
(broker ofdutyowes utmost faith to seller trialgood realty).of The

correctlycourt also found that notthe did owe a ofplaintiff duty
OIS,togood faith the of whoprincipals claimed that the plaintiff

made misrepresentations to The plaintiffthem. was not as anacting
rather,agent purchaser;of the the was ofplaintiff acting as an agent

the defendant topursuant their listing agreement.

The trial court the plaintifffound that did not breach his
of faithduty good and fair todealing owed the by failingdefendant to

inform ofOIS the tenant’s payment arrearagerental because the
plaintiff hetestified that was not of depthaware the of rentalthe
payment Trialproblem. courts are given broad discretion in weigh­
ing testimony (Parkhurst),witness at trial. v.Parkhurst Gibson 133

57, 67, 454, (1990).N.H. 573 A.2d 460 We find no error in the court’s
indetermination of thelight conflicting testimony at trial theas to

plaintiff’s howknowledge of rentalmany payments the tenant had
Moreover,missed. the property was ultimately sold to the OIS prin­

cipals, and the defendant has not thatshown he was harmed theby
plaintiff’s action Estate,or inaction. See Real 550,119Kopka N.H. at

(no404 A.2d at 300 in complaintmerit found that broker failed to
inform purchasers of whichinformation sellers desired disclosed be-
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in who werepurchasers procuredsold to thewas factcause property
harmed).broker, notand sellers weretheby

inthat the court erredthe contendsFinally, defendant
a“lease,” used in includedAgreement,as thethat the termruling

does not defineAgreementthe entire Theproperty.of thanlease less
the lan­“lease,” court interpreted Agreementand the trialthe term

“The inter­property.unit of theanyto the lease ofincludeguage
this court to decide....a matter of law fora contract isofpretation

itsaccording to the ofusagethe contractconstrue the terms ofWe
the formation of thesurroundingthe circumstanceswriters under

Bk.,Portsmouth Sav.CorporatorsConcernedAppealcontract.” ofof
(1987).671,198-99, We with the183, agreeA.2d 682N.H. 525129

Inin re­Agreement.of the theinterpretation languagetrial court’s
bythepurchase property, negotiatedfirst offer toto OIS’ssponse

of 2800 feet ofsquarethe leaseproposedthe defendantplaintiff,the
OIS,toultimatelythe leasedportion propertyThe ofproperty.the

in feet.is now was 2800dispute, squarethe commissionwhichupon
fact the defendant was contem­evidences the thatThe counter offer

from ofof the the outsetonly propertyof a portionthe leaseplating
Therefore, “lease” in Agree­we find that the term thenegotiations.

lease unit ofany property.included the of thement

Affirmed.

All concurred.
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