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in who werepurchasers procuredsold to thewas factcause property
harmed).broker, notand sellers weretheby

inthat the court erredthe contendsFinally, defendant
a“lease,” used in includedAgreement,as thethat the termruling

does not defineAgreementthe entire Theproperty.of thanlease less
the lan­“lease,” court interpreted Agreementand the trialthe term

“The inter­property.unit of theanyto the lease ofincludeguage
this court to decide....a matter of law fora contract isofpretation

itsaccording to the ofusagethe contractconstrue the terms ofWe
the formation of thesurroundingthe circumstanceswriters under

Bk.,Portsmouth Sav.CorporatorsConcernedAppealcontract.” ofof
(1987).671,198-99, We with the183, agreeA.2d 682N.H. 525129

Inin re­Agreement.of the theinterpretation languagetrial court’s
bythepurchase property, negotiatedfirst offer toto OIS’ssponse

of 2800 feet ofsquarethe leaseproposedthe defendantplaintiff,the
OIS,toultimatelythe leasedportion propertyThe ofproperty.the

in feet.is now was 2800dispute, squarethe commissionwhichupon
fact the defendant was contem­evidences the thatThe counter offer

from ofof the the outsetonly propertyof a portionthe leaseplating
Therefore, “lease” in Agree­we find that the term thenegotiations.

lease unit ofany property.included the of thement

Affirmed.

All concurred.
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James E. Duggan, defender,chief appellate Concord,of by brief
and fororally, the petitioner.

Arnold, (JaniceJohn P. attorney Rundles,general K. assistant
brief,onattorney general, White,the Cynthiaand L. assistant attor-

ney general, orally), for the respondent.

HORTON, J. Lewis,The petitioner, III, appealsAaron an order
J.)by (O’Neill,the Superior Court dismissing his for writpetition of

habeas corpus. petitioner,The whose incarceration fromresults a
conviction for first assaultdegree a infollowing jury trial which he
represented himself with the counsel,assistance of standby see State

Lewis,v. 691, (1990),133 N.H. 582 A.2d 611 asserts that the trial
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waiver to' andrightof his counselexpressto obtain anfailedcourt
of the anddangers disadvantagesto him awarefailed makefurther

omissions, he violated hisargues,Theseself-representation.of
See U.S.and State Constitutions. Const.under the Federalrights

I, 15. For reasons set forth be­VI; art. thept.N.H. Const.amend.
low, affirm.we

Doverbriefly by the Public De-was representedThe petitioner
in By1988. Decemberafter indicted NovemberbeingOfficefender

however, attorney representa to1988, privatethe court appointed
6,1988, the filed with the trialpetitionerOn Decemberthe petitioner.

in of black coun-part, appointmentmotion requesting,seproacourt
byrequestlater modified this seek-him. The petitionerdefendsel to

or, alternative,in leave of courtof counsel theblackappointmenting
hearingThe first on these matters oc-himself at trial.representto

J.).the12,1989, (Temple,before CourtJanuary Superiorcurred on
petitioner, spoke directlythe and the who tohearing, courtAt this

bench, motions:discussed the pendingthe
is,If if a point... there there is“THE [PETITIONER]:

cannotwhere black counsel be
Honor, withYour allappointed,

Court,to I wouldrespect the like
co,to se with co-counsel-go pro

if thating, permissible.is
Well, off the oftop myif—JustTHE COURT:
head, I’m not aware of the fact

there withinthat is available this
jurisdiction black counsel. There
was an inattorney uppracticing

north but I thinkcountry,the
he’s no longer practicing.

then I like toOkay, go proTHE would[PETITIONER]:
and guidancese have counsel as
legalfor andterminology helping

to,inme to togetorder review
legalcases like from such as a li-

Ibrary so also prepare mycan
case.”

college-levelthat he had legalthen stated had somepetitionerThe
had courtroom trials. The court continued:and visitededucation

All right, certainly you’ve“THE COURT: but.
case;jurynever tried a this

yourwould be first experience?



493

sir, sir,if IYes,THE and it’s onup,foul[PETITIONER]:
head, else’s.my nobody

Well,THE it’s hardCOURT: to claim ineffective
when you representcounsel

yourself.

Iright.THE That’s understand that.[PETITIONER]:

Lewis,IWell,THE hope, youMr. haveCOURT:
taken into consideration with this

that if you are allowed torequest
as your own counselproceed pro

se, youthat means are treated
just anyas practicingadmitted
attorney would be treated and

byare bound the rules of evi-
dence, you are bound theby rules

andof action conduct as would an
attorney jury.before the

THE Yes, that,I understand sir.”[PETITIONER]:
At this the trialpoint, prosecutorthe asked court to further ques-

topetitionertion the determine the extent of his knowledge of trial
matters. theShe asked court to make sure that the petitioner under-

that “going preparedstood he was to have to be to a jury,choose to
through witnesses,...direct and cross-examination ofgo to be con-

state,...fined to the inrules of evidence this to anprepare opening
closing argument,and and ... to be confined to the rules of the

prosecutorThe concernCourt.” stated her that “these are serious
charges and is a prior background.there criminal He is going to face

serious if trial”penalty appeala convicted after and might an ad-
verse decision on basis that self-representationthe his amounted to
ineffective of Afterassistance counsel. further evidence was pre-
sented, the trial court found that the petitioner had made a knowing
and decision tointelligent represent himself. The court also ar-

forranged court-appointed attorneythe to in acontinue standby ca-
pacity.

The petitioner subsequently profiled se suppressmotions to and
21, 1989,to dismiss. On March these motions were heard before the

J.).(Dickson,Superior Court hearing,At the the court inquiredtrial
further into the topetitioner’s representdecision himself:
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Well, want to make surewePROSECU-“[THE
ineffec-no issue ofthat there’sTION]:
the de-or thattive assistance

not aware of hisfendant is
that heto counsel orrights

tohave been allowednotshould
forward se.progo

I the record isWell, think thatTHE COURT:
it, I am goingwith butreplete

morningthisinquiryto make
as well.

myongo [to trial]I’d ratherPETITIONER]:[THE
own.

Well, tryingI’mwhat I’m—allTHE COURT:
youmake clear here is thatto

goto onyou’re entitledare —
own, if youthat’s whatyour

want, convinceyoubut have to
in aityou’re doingme that
way,intelligentandknowing

just beingnot bull-you’rethat
it, under-youheaded about do

I’m saying?stand what

Honor, I’m beingnot bull-YourPETITIONER]:[THE
.headed about it...

IWell, think, andyoudon’tTHE COURT:
mayknow it be uncomfortable

court-ap-and[youbetween
counsel], youbut don’tpointed

maybe helpthink that he can
you procedurally?

Well, help pro-he can mePETITIONER]:[THE
if itcedurally pro-he does

cedurally.

I’m sorry?THE COURT:
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help procedurally,He can mePETITIONER]:[THE
me,I himbut don’t need asking

well, this,what’s the facts on
what’s the facts on that. He’s
not—in an indirect way, he is
advisor, he can advise me on
certain not askthings, to me

that,about this and to anget
opinion on to formsomething,

opinion.his own

THE All right, right, okay.COURT: all So you
me, then,agree with that if he

acts as a counselstandby and
youadvises and youwhether

not,the adviceaccept or of
course, is up you,to but he may

youadvise how to ask a ques-
or yoution advise that ques-a

you’retion maybe thinking
is,about asking you probably

ask,shouldn’t that kind of
thing. You have no problem
with that?
No,[THE sir.”PETITIONER]:

Satisfied, the court allowed the petitioner to go forward with the
in trial,trial a sepro capacity. At the petitioner was by aconvicted

jury. unsuccessfully Lewis,He appealed. See 133 693,N.H. at 582
A.2d at 612. He then filed a petition for writ of habeas incorpus the

court,superior maintaining that the trial court had unconstitu-
tionally failed to obtain an express waiver of counsel and had failed
to himwarn of the dangers and disadvantages of self-representation.
The waspetition denied.
- On theappeal, petitioner repeats argumentshis below. The State

record, whole,counters that the taken as a supports the trial court’s
Itfindings. also asserts that anrequiring express waiver of counsel

or specificmore cautionary information than that imparted by the
trial court would exalt form over substance.

As a preliminary matter, we will analyze these arguments un­
I,partder article 15 of the New Hampshire Constitution. See State v.

Ball, 226, 231, (1983).124 N.H. 347,471 A.2d 350 That article pro-
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in oranyanswer crimeheld tovides, “[e]very personin thatpart,
the toliberty rightshall haveofby deprivationpunishableoffense

shown; he is atrightif is thisstate needof theexpenseat thecounsel
ex­thoroughlyhas beenwaive, after the matteronlybutliberty to

coun­I, thoughart. 15. Evenpt.court.” N.H. Const.by theplained
I, 15of articlepartthe languagestandby capacity,act in awillsel

I, 15;pt.N.H. art.counsel. Const.torighta waiver of therequires
(1975)806, (interpreting422 835U.S.California,v.also Farettasee

Constitution, noted: “WhenCourtFederalof theamendmentsixth
defense, purelyas arelinquishes,hehis ownmanagesaccusedan

theassociated withbenefitsmatter, the traditionalmany offactual
counsel”).toright

“‘know­himself, the accused mustIn to representorder
benefits associated‘the traditionalrelinquishintelligently’andingly

” 631, 637,Barham, 495126 N.H.State v.to counsel.’rightwith the
(1stdismissed, 895 F.2d 19(1985), corpushabeas1269, 1273A.2d

(1990) Faretta, atdenied, (quoting supra110 S. Ct. 2572Cir.), cert.
and intel­834). “knowinglypetitionerthat thetrial court foundThe
not chal­counsel, and the haspetitionertorighthiswaivedligently”

ofaInstead, adopt requirementus tourgeshefinding.thatlenged
a criminal defendantwheneverto counselrightwaiver of theexpress

anythe invitation to establishdeclinepro se. Weproceedchooses to
rule.prophylacticsuch

andBarham, plainly unequivo­must“a defendantUnder
himself,” 637, 495126 N.H. atrepresenthis intention tocally state

“[The]tantamount to waiver.1273, an election isand suchA.2d at
anot coexist with that of defendantdoesself-representationtoright

Rather, theextinguishesits exercisecounsel.represented byto be
636,at 495 A.2d at 1273.to counsel.” Id.rightconstitutional

wasto secase, proceed prointentionIn the petitioner’sthis
trial, sought appoint­the petitionerPrior tounequivocal.”and“plain

alternative, repre­court toor, in leave ofthement of black counsel
motion, petitionerthis thehearingAt the onhimself at trial.sent

co,se with co-coun­go prohe “would like tothe court thatinformed
havelike to se andgo proif and “wouldpermissible,”that isseling,

thepre-trial hearing, peti­At a second. ...”guidancecounsel as
on own.” Under thecourt, myrather go [to trial]told the “I’dtioner

tocase, repeated requests pro­the petitioner’scircumstances of this
that he state hisBarham standardmet thepro adequatelyceed se

unequivocally.”and“plainlyintention to himselfrepresent
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argumentsecond is alsopetitioner’s unpersuasive.The He
himtrial court failed to ofadequatelycontends that the advise the

and, therefore,ofdangers disadvantages self-representationand
Barham,righthis waiver of the to counsel was invalid.that Under

. thecourt must.. make defendant ‘aware of dangersthe and“[t]he
637,atdisadvantages self-representation.’”of Id. 495 A.2d at 1273

835).Faretta, at the(quoting supra Although petitioner concedes
just. leaves how far aopen gothat “Barham .. court must aduring

insecolloquy explainingwith a defendant the of self-­pro problems
he that inexplanationmaintains the this caserepresentation,” was

inadequate. disagree.We

Our of recordexamination the reveals that the petitioner was
of the inadequately disadvantages self-representa­advised inherent

tion. Both who discussedjudges self-representation with the peti­
tioner, as as the prosecuting attorney,well made statements

that sesuggesting proceeding pro require petitionerwould that the
just anybe “treated admitted attorney.”as practicing Consequently,

he would “be toprepared jury,have to choose a to go through direct
witnesses,...and cross-examination of to be confined the rulesto of

state,inevidence this ... to anprepare opening and a closing argu­
ment, and ... to confined thebe to rules of the Court.” The trial court
also warned the that hispetitioner emotional involvement could be a

in handling“detriment” his own case. The prosecutor noted that the
charges petitionerthat the that,faced were serious ones and there­
fore, he would face if Moreover,substantial incarceration convicted.

judgesboth made it clear the petitionerto that he would need the
of standbyassistance to himcounsel advise about the andlegal pro­

aspectscedural of his case. Consequently, we find inno error the trial
court’s to thewarnings petitioner concerning the dangers and disad­
vantages self-representation.of

Because the sixth amendment to the Federal Constitution does not
inprovide greater I,this areaprotection partthan article 15 of the

Constitution,State it is not for us tonecessary undertake a federal
Ball,analysis. 232,constitutional See 124 N.H. at 471 A.2d at 351.

Affirmed.

All concurred.


