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Hillsborough
No. 91-031

Katina Tzimas

v.

By & a.MichaelCoiffures

1,May 1992

(Francis Murphy,Nixon, P.A., ofHall and Hess Manchester G.
Jr., and for theorally), plaintiff.on the brief



499

(AndrewP.A.,Devine, of D.& Branch ManchesterMillimet
the for the defendants.orally),on brief andJohnstone

Tzimas,BROCK, Katina an adverse de-plaintiff, appealsTheC.J.
J.)(Goode,Superior compensa-on her workers’bycision the Court

defendants, By andclaim the Coiffures Michael theagainsttion
Company, pursuantHartford to RSA 281-AchapterInsurance

1991). We affirm.(Supp.
The was Michael a hair-plaintiff employed by ByCoiffures as

11,herfrom November 1987 until on 1989.injury Januarydresser
plaintiff’s requiredThe work as a hairdresser frequently prolonged

of or to a withperiods standing behind next customer her hands
raised, 1988,Inas well as various tasks. mid-Decembercleaning

inTzimas to a or stiffness neck.began experience tightness her She
sought stopped workingneither medical attention nor as a result of

Then, 11,1989,pain. Januaryon the inpain Althoughher worsened.
shift,she her but laterpain, regular nightobvious worked that the

became so severe that her husband took her topain HospitalElliot
emergency room.

room,her TzimasFollowing emergencyvisit to the saw her family
doctor, Tzianabos, M.D., in turn a physi-who referred her toStephen
atrist, Barkan,Irina M.D. Dr. aperformedBarkan comprehensive

evaluation,neurological made a preliminary diagnosis, sug-and
that havegested plaintiff diagnostic performed.the other tests The

seenplaintiff by specialists,was several othersubsequently and ulti-
mately surgeryhad to remove a herniated disc.

31, 1989,On plaintiffthe filed aJanuary workers’ compensation
labor,claim with ofdepartmentthe herclaiming injurythat neck was

caused workby her as a hairdresser. The department denied her
claim and filed anshe withappeal superiorthe court. After triala de
novo, the court concluded that the plaintiff had failed to prove that

injuryher was related hercausally to work. Following the court’s
reconsider,denial of her motion to plaintiffthe appealed to this

court.
In the of event,absence any evidence of a traumatic both the plain-

tiff’s and expertsthe defendants’ thatagreed injurythe to her neck
was the of a degenerationresult of the cervical disc combined with a
minor thatincident caused the ofherniation the disc. The defendants

ifconcede that the degeneration occurred as a work,result of her
regardless of where actualthe precipitating event took place, she
would be covered by Further,compensation.workers’ the plaintiff
does not that a work;contend traumatic therefore,event occurred at
the issue degenerationis whether the bywas hercaused work.
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case, the claimant bearsIn thecompensationa workers’
Wynott,of Town Hudson v.the issue causation.proofof onburden of

(1986).974, must.478, 483, A.2d 977 “The claimant . .N.H. 522128
is, work-connected,causation, injurythat that is[her]legalprove

causation, is, wasdisability actuallythat that [her]medicaland
v. Morgrage,event.” Townthe work-relatedbycaused of Goffstown

(1982).385,591, 593, A.2d448 386122 N.H.
court, Dr.plaintiffthe offered Bar-superiortrial theAt her before

to the causal connection betweentestimony provedepositionkan’s
and her Dr. Barkanoccupation.of her C6-C7 discdegenerationthe

arm a high-riskwith the motion is“working repetitivethatopined
neck,” not determinedefinitivelyfor but she could thetheprofession

fact,Indegeneration. specificallythe disc whenplaintiff’sofcause
the work caused aplaintiff’swhether nature ofrepetitiveasked the

disc, “I’mto the she notreplied:trauma cervicaltypecumulative
it; I’mas causedplaintiff’s sayinghairdresser]work asaying [the

maythis work aof cause cumulativequite probable typeit’s because
. ..”degenerateand . Latermay graduallytrauma to cervical disks

still, the defendants’colloquy attorneythe ensued betweenfollowing
theand witness:

a hair-So, occupation. . . that her as“Q. your opinion
dresser probably—

it; thecaused based on lack of notationA. Could have it’s
trauma, onmainlyof the lack of notation of trauma.

your understandingBut on of what a hair-Q. it’s based
does?generallydresser

A. Exactly.
what Katina did?Q. As toopposed

No, I didn’t her howA. I don’t know what she did. ask
worked, extensive; whathours she how and somany

relatively young,I’m because the woman is shesaying,
trauma, didn’t do con-any anything,didn’t have she

or I sus-anythingstruction work or that wouldlifting
trauma,for andvery strongas a reason adversepect

in in Imy practiceshe worked a that see asprofession
risky repetitivea because of abuse of theprofession

muscles, I thissay probably professioncervical it’s—
earlyhad of the disk anddegenerationcaused cervical

possible.”led to its herniation. It’seventually
Further, expert bythe testimonydefendants introduced Donald

Cusson, M.D., Dr.orthopedic firmly disagreedan surgeon. Cusson
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bythat the disc exhibited theopinion degenerationwith Dr. Barkan’s
caused her work as a hairdresser.bycould have beenplaintiff

accept reject expert’sof fact is free to or an testi­trier“[A]
in in withpart, conflicting expertwhole or when faced testi­mony,

Johnson, 703, 706,Co. v. 129 N.H. 532ExpertsBartlett Treemony.”
1373, 1374 (1987); Chase, 209, 215,see also State v. 135 N.H. 600A.2d

(“We(1991)931, ofcredibility rulingwill not overturn theA.2d 935
factfinder, in the best to make such a determina­positionthe who is

.”). expert. found the defendants’expresslytion . . The factfinder
In the was unable to determine the causefinding, judgecredible. so

and, thus, concluded that the had faileddegeneration, plaintiffof the
of proof.to meet her burden

inthatplaintiff judge rulingThe claims the erred so because “the
no medical who that herexpert opined injurydefendant produced

words,Inby specificwas caused a non-work trauma.” otherprobably
according plaintiff, produced injuryto the once she evidence that the

work,probably resulted from her the burden of then shifted toproof
the to that it wasprove bydefendants caused some non-work related

however,plaintiff,action. The confuses the burden of persuasion
with production.the burden of

“It wellis established that while the ofultimate burden
shifts,never the burdenproof going mayof forward do so.” Blethen

(1976).Lawrence, 840, 841, 884,v. 116 N.H. In376 A.2d 884 order to
causation,prove plaintiffthe must produce proveevidence to it is

likelymore than not that her injury was work-related. New Hamp­
223, 230, 1163, 1168shire Co. v. 119Supply Steinberg, N.H. 400 A.2d

(1979). Assuming that she did this with Dr. testimony,Barkan’s the
burden of production then shifted to the defendants to show that the
injury probably did not occur at work. The burden of persuasion did

defendants; thus,not shift to the at no time were the defendants ever
required proveto where or how the injury occurred.

In case,this the defendants rebutted the plaintiff’s prima
case with Dr. Cusson’s thetestimony; evidence was equivocalfacie

the wasand factfinder unable to determine what caused the plain­
injury.tiff’s Because it was reasonable for the factfinder to be unable

that injury work,to conclude the resulted from her the plaintiff has
Therefore,failed to meet her burden of proof. the trial court was

in denyingcorrect workers’ compensation benefits to the plaintiff.

Affirmed.
All concurred.


